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FARNAN, District Judge

Presently before the Court is a Motion To Dismss filed
by Defendant Sgt. D. M WIllianms (hereinafter “Defendant”)
pursuant to Federal Rule of Civil Procedure 12(b)(6). (D.I
15). Defendant has submtted materials outside of the
pl eadi ngs and, in his reply brief, has requested that the
Court alternatively treat his Mdtion as a Mtion For Summary
Judgnent. (See D.1. 20). Although not in conformty with the
District’s Local Rules, Plaintiff Jeron D. Brown (hereinafter
“Plaintiff”) has filed a sur-reply brief which addresses
Def endant’s alternative request. (D.1. 22). Because the
Court will consider Plaintiff’s sur-reply brief, the Court
concludes that the Plaintiff has had a “reasonabl e
opportunity” to respond to Defendant’s del ayed request to
treat his Mdtion as a Mdtion For Summary Judgnment. See In re

Rockefeller Center Properties, Inc., 184 F.3d 280, 288 (3d

Cir. 1999) (citing Rose v. Bartle, 871 F.2d 331, 340 (3d Cir.

1989) ) (hol ding that the Court nust provide a “reasonable
opportunity” for the parties to respond before a notion is
converted to a notion for summary judgnment). Accordingly,
pursuant to Federal Rule of Civil Procedure 12(b)(6), the
Court will consider the materials submtted in addition to the

pl eadings and will treat Defendant’s Motion as one for Summary



Judgnent in accordance with Federal Rule of Civil Procedure
56.

For the reasons set forth bel ow, Defendant’s Mtion For
Sunmary Judgnent will be granted.
| . Backgr ound

Def endant is a Correctional Oficer enployed at the
Mul ti-Purpose Crimnal Justice Facility (hereinafter “MPCIF")
in WImngton, Delaware, where Plaintiff, a pro se litigant,
is incarcerated. (D.1. 5 at 1). On October 20, 1999,
Def endant was instructed by his superior officer, Captain
Bradl ey Lee, to conduct a search of innmate Rudol ph Hardin’'s
cell based on information that Hardin was in possession of
contraband. (D.1. 16, Ex. A). The search of Hardin' s cel
confirmed that Hardin was in possession of contraband,
i ncl udi ng phot ocopi es of pornographic pictures and | etterhead
writing paper. (D.I. 16, Ex. A, D.1. 20). Defendant
i medi at el y questioned Hardin regarding the source of the
contraband found in his possession and Hardin indicated that
Plaintiff was his supplier. After a brief investigation,
Def endant | earned from MPCJF' s |law librarian that Plaintiff
was a nmenmber of MPCIF' s work program worked in MPCIF' s | aw
i brary, and had unsupervi sed access to the photocopier.

(D.1. 16, Ex. A).



On Cctober 23, 1999, Plaintiff was renmoved from MPCIF s
wor k program and transferred to a non-work program cel
pendi ng further investigation. (D.I. 2 at 4; D.l1. 16, Ex. A).
In imedi ate response to the transfer, Plaintiff filed a
gri evance report agai nst Defendant on Cctober 23, 1999. (D.I.
2 at 4). On Novenber 1, 1999, Defendant was notified of
Plaintiff’s grievance by MPCJF's Grievance Chair. (D.1. 2 at
5).

On November 5, 1999, Defendant and anot her correctional
officer were ordered by Captain Lee to search Plaintiff’s cel
in furtherance of the pending investigation.! Because this
search reveal ed contraband simlar to that found in Hardin's
cell, Defendant filed a discipline report against Plaintiff,
charging both Class One and Two Orfenses. (D.1. 16, Ex. A
D.I. 2 at 7). Plaintiff was subsequently exonerated of these
charges at a discipline hearing held on Decenber 10, 1999, and
on December 17, 1999, Plaintiff was noved back to a work
programcell. (D. 1. 2 at 10).

I1. Procedural History

On June 9, 2000, Plaintiff filed a conplaint against

! Al t hough Plaintiff contends that there is no clear

evidence which illustrates that Captain Lee ordered Defendant
to search Plaintiff’s cell, Defendant has supplied a
menorandumto MPCIF' s Grievance Chair, witten by Major Perry
Phel ps, which confirms this fact. (D.I. 16, Ex. A and C).
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Def endant all eging violations of his First, Fourth, Eight and
Fourteenth Amendnent rights under the United States
Constitution.? (D.I. 2 at 13, 28, 39). On Septenber 21,
2000, Plaintiff’s Fourth, Eighth and Fourteenth Amendnent
claims were dism ssed as frivol ous pursuant to 28 U S.C. §
1915. (D.I. 5). Accordingly, Plaintiff’s First Amendnment
Retaliation Claim made pursuant to 42 U S.C. 8§ 1983, is the
only remaining claim
L1l St andard of Review

Under Rule 56 of the Federal Rules of Civile Procedure, a
party is entitled to sunmary judgnent if the court deternines
that there are no genuine issues of material fact, and that
the noving party is entitled to judgnent as a matter of |aw.
Feo. R. Cv. P. 56(c). In determ ning whether there is a
triable issue of material fact a court nust review all of the
evi dence and construe all of the inferences in a |light nost

favorable to the non-noving party. Spain v. Gallegos, 26 F.3d

439, 446 (3d Cir. 1994) (citing Petruzzi’'s |GA Supernmarkets,

Inc. v. Darling-Delaware Co., 998 F.2d 1224, 1230 (3d Cir.

1993)).

2Plaintiff also filed a Conpl aint against M. Kronka, a
Counsel or at MPCJF, alleging Fourteenth Amendnent viol ations.
(D.1. 5) However, all clains against M. Kronka have been
di sm ssed pursuant to 28 U. S.C. 8§ 1915, and thus, these clains
will not be addressed. (D.1. 5)
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| V. Discussion

A First Amendnent retaliation claimmade by a prisoner-
plaintiff pursuant to 42 U.S.C. § 1983 nust establish three
el ements. First, a plaintiff nust prove that he or she has a
protected First Anendnment right in the speech at issue.

Rauser v. Horn, 241 F.3d 330, 333 (3d Cir. 2001). Second, a

plaintiff nmust establish that he or she has suffered an
“adverse action” at the hands of a prison official. Allah v.

Seiverling, 229 F.3d 220, 225 (3d Cir. 2000). Finally, a

pl aintiff nust establish a causal connection between the
assertion of his or her protected speech and the adverse
action taken. Rauser, 241 F.3d at 333.

In this case, there is not an issue with regard to the
first and second elenments of Plaintiff’s retaliation claim
Specifically, a prisoner has a protected First Amendment right
in filing a grievance report against a prison official. See

Quinn v. Cunni ngham 879 F.Supp. 25, 27-28 (E.D. Pa. 1996),

aff’d, 85 F.3d 612 (3d Cir. 1996). Additionally, Defendant’s
search of Plaintiff’s cell subsequent to the filing of
Plaintiff’'s grievance report could be “sufficient to deter a

[ pri soner] of ordinary firmess from exercising his
constitutional rights,” and thus, could constitute an “adverse

action.” See Allah v. Seiverling, 229 F.3d 220, 225 (3d Cir.




2000). Accordingly, the Court need only address the third
“causal connection” element of Plaintiff’'s retaliation claim
The causal connection elenent of a retaliation claim

requires a burden shifting analysis. Specifically, a
plaintiff bears the initial burden of proving that his or her
protected speech was a “substantial or notivating” factor in
t he defendant’ s decision to take adverse action. Rauser, 241
F.3d at 333. Then, if a plaintiff establishes this
connection, the burden shifts to defendant to prove by a
preponder ance of the

evi dence that he or she would have taken the sane action
absent the protected speech. |d.

I n determ ni ng whether a causal connection exists, the
Court nust consider the tenporal proximty between the
assertion of the protected speech and the contended adverse
action. 1d. at 334. The Court, however, should also afford
def erence to the decisions of prison officials in light of the
difficulty in admnistrating a prison. 1d. For exanple,
actions by prison officials which inpinge on the
constitutional rights of an inmate are nonetheless valid if

they are “reasonably related to |legitimte penol ogi cal

interests.” Turner v. Safley, 482 U S. 78, 89 (1987).

Plaintiff contends that both the timng of Defendant’s



search and Defendant’s conduct illustrates that Defendant
searched Plaintiff’s cell in retaliation for the grievance
Plaintiff filed against Defendant. (D.I. 21 at 2-3).
Specifically, Plaintiff contends that while Defendant

negl ected to search his cell in the twelve days that passed
bet ween the search of Hardin's cell and the tinme Defendant

| earned of Plaintiff’s grievance, Defendant searched
Plaintiff's cell just four days after he |earned of the
grievance. (D.l1. 21 at 2-3). Additionally, Plaintiff
contends that Defendant should have, in good faith, notified
Captain Lee of Plaintiff’s grievance before searching
Plaintiff’'s cell. (D 1. 22 at 3).

Def endant, on the other hand, contends that his search of
Plaintiff’'s cell was not perfornmed in retaliation for
Plaintiff’s grievance, but rather, in response to an order by
his superior officer, Captain Lee. (D.I. 16, T 5).
Speci fically, Defendant contends that Captain Lee ordered the
search of Plaintiff’'s cell as part of the continuing
investigation of Plaintiff, which was initiated by the
i nformati on Defendant obtained fromHardin and the MPCIF
librarian. (D.1. 20, 1 4).

After review ng the contentions of the parties and the

applicable law, the Court concludes that Defendant’s search of



Plaintiff’s cell was supported by a legitimte penol ogi cal
interest and was not a retaliatory action. Specifically, as
evi denced by Major Phel ps’ Menorandumto MPCIF' s Gri evance
Chair, Captain Lee ordered Defendant to conduct the search of
Plaintiff’s cell only after learning of the incrimnating
i nformation supplied by both inmte Hardin and MPCIF s
librarian. (D.1. 20, ¥ 4; D.I. 16, Ex. C). The Court finds
that the purpose of the search was to determ ne whet her
Plaintiff was in fact the supplier of the contraband found in
Hardin’s possession. Additionally, although Defendant did
search Plaintiff’s cell just four days after he | earned of
Plaintiff's grievance, the Court is convinced that the ongoing
i nvestigation and the order of Captain Lee for Defendant to
conduct the search illustrate that retaliation was not the
pur pose i ntended by Defendant. Therefore, Defendant’s Mdtion
For Sunmary Judgnent (D.l1. 15) will be granted.
V. Concl usi on

For the reasons discussed, the Court will enter an order
granting Defendant’s Mtion For Summary Judgment (D.I. 15)

pursuant to Federal Rule of Civil Procedure 56.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
JERON D. BROWN,
Plaintiff,
Civil Action No. 00-560-JJF

V.

SGT. DD M WLLIAMS and
COUNSELOR MR. KROWKA,

Def endant s.
ORDER
At WIlmngton this 17 day of Decenber, 2001, for the
reasons set forth in the Menorandum Opi nion issued this date;
| T I S HEREBY ORDERED t hat Defendant Sgt. D. M WIIlians’

Motion For Sunmmary Judgnent (D.1. 15) is GRANTED.

JOSEPH J. FARNAN, JR.
UNI TED STATES DI STRI CT JUDGE




