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Farnan, District Judge.

Presently before the Court is Defendant Jarreau Angel o
Ayers’ (“Ayers”) Motion to Suppress Statenents and Tangi bl e
Evidence. (D.l1. 17). For the reasons set forth below, the
nmotion will be granted in part and denied in part.
| . Nat ure and Stage of the Proceedi ngs

Def endant has been charged by indictnment with being a felon
in possession of a firearm in violation of 18 U S. C. 88§
922(9g) (1) and 924(a)(2), and with know ng possession of a firearm
with an obliterated serial nunber, in violation of 18 U S.C. 8§
922(k) and 924(a)(1)(B). Defendant noves pursuant to Federal
Rule of Crimnal Procedure 12 and the Fourth Amendnment of the
United States Constitution to suppress any tangi ble evidence
seized at the tinme of his arrest on June 10, 2000. Defendant
further noves pursuant to the Fifth, Sixth and Fourteenth
Amendnents of the United States Constitution to suppress any and
all statements taken from himon or about the tinme of his arrest.

The Court held a hearing on the notion on Decenber 19, 2000,
and ordered the parties to submt proposed findings of fact and
conclusions of law. (D.1. 29, 30). This Menorandum Qpi ni on sets
forth the Court’s findings of fact and concl usions of |aw
regardi ng the instant Motion.

1. Legal Standard on a Mdtion to Suppress

Rul e 41(f) of the Federal Rules of Crim nal procedure
provides “[a] notion to suppress evidence nmay be nade in the
court of the district of trial as provided in Rule 12.” Fed. R
Crim P. 41(f). Rule 12 provides that suppression notions should
be made prior to trial. See Fed. R Crim P. 12(b)(3), (f).

Ordinarily, the burden of proof in a suppression notion is
on the defendant. See United States v. Lews, 40 F.3d 1325, 1333
(1st Cr. 1994). \Were the arrest was nmade without a warrant, as
is the case here, the burden shifts to the Governnent to
denonstrate that the warrantl ess search was conducted pursuant to
one of the exceptions to the warrant requirement. See United
States v. Herrold, 962 F.2d 1131, 1137 (3d Gr. 1992). A notion
to suppress presents a question of |law to be determ ned by the
trial judge. See United States v. Finefrock, 668 F.2d 1168, 1171
(10th Cr. 1982). The Court may resol ve di sputed questions of
fact, and may consider hearsay. See United States v. WMatl ock,
415 U. S. 164, 173-75 (1974).

I11. Findings O Fact

1. At approximately 1:00 a.m the norning of June 10,

2000, WI m ngton Police Departnent Patrol nen Mchael J. Duckett
and Joseph O Neill were en route to a “shots fired” conpl aint at
22nd and N. Pine Street in the Cty of WImngton, Del aware.
(Transcript of Hearing on Mdtion to Suppress (“Tr.”) at 13).
Oficer ONeill was driving the patrol car down 27th Street at
approximately 25-30 m | es per hour when the officers observed a




Pontiac Grand Am backi ng up at an accel erated speed towards the
police car fromthe corner of 27th and Moore Streets. (Tr. at
14, 47, 96).

2. When the G and Amwas within approximately ten feet of
the patrol car, Oficer Duckett activated the energency lights to
make the driver aware of their presence and to avoid an acci dent.
(Tr. at 14, 49, 69, 116).

3. From his position in the patrol car, Oficer Duckett
could see that the driver was a black nmale wearing a white T-
shirt and that he appeared to be the only occupant of the car.
(Tr. at 15, 51).

4. When the patrol car’s lights were turned on, the G and
Am st opped backi ng up, and proceeded to go forward into drive,
turni ng northbound on Moore Street at a high rate of speed. (Tr.
at 14, 95). In response to this evasive maneuver, O ficer
Duckett attenpted to stop the vehicle by activating the sirens as
the patrol car followed the G and Amnorth on More Street. (Tr.
at 14, 15-16, 73-74, 117).

5. The officers notified WImngton Police Communi cations
by radio of their vehicle pursuit and gave a description of the
vehicle at that tinme. (Tr. at 16).

6. The Grand Am conti nued northbound on More Street,
crossing 28th Street. Wen the G and Amreached 29th Street, the
car turned eastbound on 29th Street and crossed over Market
Street. The driver of the G and Am di sregarded stop signs at the
intersections of 29th and Jessup Streets and 29th and Market
Streets. (Tr. at 16-17, 76).

7. The patrol car remai ned approximately a half
bl ock to one bl ock behind the G and Am during the pursuit of the
vehicle. (Tr. at 77, 97-98).

8. The Grand Amstarted to fishtail at the 100 bl ock of E.
29th Street. The left rear tire of the vehicle struck the curb
on the north side of the street, shearing it off. As a result,
the Grand Am becane airborne and hit a conversion van parked on
the south side of the block. After hitting the conversion van,
the car slid eastbound and hit another parked vehicle halfway
down the block. The G and Amcane to rest in the mddle of 29th
Street. (Tr. at 18, 78-79).

9. | medi ately after the accident, the officers observed
t he occupant of the Grand Am get out of the vehicle and start
runni ng eastbound on 29th Street. Before the patrol car had cone
to a full stop, Oficer Duckett exited the patrol car and
continued to chase the suspect on foot. During the foot pursuit,
O ficer Duckett informed WI m ngton Police Comunications of his
position and a description of a person wearing a light T-shirt
and dark shorts. (Tr. at 18-19).

10. After Oficer Duckett exited the patrol car, Oficer
O Neill tried to avoid hitting either the G and Amor his partner
by driving the patrol car onto a grassy area in the 100 bl ock of
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29th Street. The patrol car slid on the grass and struck a “Do
Not Enter” sign. (Tr. at 62, 79).

11. The suspect continued to run from police, turning
sout hbound on Jessup Street. As the suspect approached Carter
Street, Oficer Duckett |ost sight of himand requested a police
unit at the corner of Carter and Jessup Streets to aid in the
pursuit. (Tr. at 19).

12. Upon observing a person conme out of an alleyway that
fit the description of the suspect, assisting WImngton Police
Department officers took the person into custody. O ficer
Duckett subsequently identified the nan taken into custody as the
person he had been chasing. This person was later identified as
Jarreau Angel o Ayers. (Tr. at 19-20).

13. After identifying Ayers as the person he had been
chasing, Oficer Duckett went back to the Gand Amto | ook for
owner registration and/or insurance information on the car.
Oficer ONeill, who briefly joined in the foot pursuit after the
police car accident, also went back to the accident scene. (Tr.
at 30-31, 81).

14. O ficer Duckett approached the Grand Am and | ooked into
it through the passenger’s side window. The streetlights
illumnated the inside of the car. Oficer Duckett saw a silver
revolver, later identified as a Ruger Security Six .357, |ocated
on the driver’s side floorboard in plain view (Tr. at 31, 82).

15. O ficer Duckett retrieved the gun fromthe G and Am
determ ned that it was | oaded, unloaded the firearm and pl aced
it and six .357 rounds in the trunk of the police car. O ficer
Duckett then searched the interior of the Gand Am including the
gl ovebox, but found no other itens. (Tr. at 31-33; Governnent
Hearing Exhibits 1, 2).

16. At the police station, Oficer ONeill took custody of
the firearmand the six rounds of anmunition, tagged them as
evi dence, and placed themin the evidence |ocker. (Tr. at 82-
85). Upon further exam nation, Oficers Duckett and O Neil
determ ned that the serial nunber on the .357 Ruger revol ver was
previously scratched out and was unreadable. (Tr. at 34-35; Gov.
Hearing Exh. 1).

17. At the scene of the accident, the police officers ran
the license nunber of the G and Am and | earned that the car was
registered to a Leonard Thornton who resided at 122 Wst 35th
Street, WImngton, Delaware. The car had not been reported
stolen. (Tr. at 37).

18. O ficers Duckett and O Neill interviewed Ayers at
the police station the night he was arrested. Only the officers
and Ayers were present in the interviewroom (Tr. at 40).

19. At the time of his interview, Ayers was wearing a
pair of black shorts and no shirt. Ayers appeared to the
officers to be functioning normally and he did not conpl ain of
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any injuries fromthe auto accident. (Tr. at 40-41, 87-88).

20. O ficer Duckett never previously used a witten formto
i nform defendants of their Mranda rights, and he did not use
such a formwith Ayers. (Tr. at 42, 54, 56, 68).

21. Oficer ONeill testified that Oficer Duckett advised
M. Ayers of his Mranda rights. Oficer ONeill specifically
deni ed personally mrandi zing Ayers. (Tr. at 89-90, 100, 114).
Oficer ONeill testified that his notes, taken during Ayers’
interview, and his independent recollection of that interview
indicate that O ficer Duckett mrandi zed Ayers. (Tr. at 89-90,
101, 114).

22. Oficer ONeill acknow edged reviewi ng Oficer
Duckett’s report the next day after the incident. O ficer
Duckett’s report states that O ficer O Neill advised Ayers of his
Mranda rights. Oficer ONeill did not attenpt to change the
report after his review. (Tr. at 100, 109, 114-115).

23. Oficer Duckett has no independent recollection of who
m randi zed Ayers, despite the fact that his report states that
Oficer ONeill advised Ayers of his Mranda rights. Oficer
Duckett specifically indicated that he did not read Ayers his
Mranda rights. (Tr. at 41-42). According to Oficer Duckett,
Oficer ONeill advised Ayers of his Mranda rights.

| V. Conclusions of Law

A Legality of Arrest

1. The Fourth Amendnent provides: “[t]he right of the
peopl e to be secure in their persons, houses, papers, and
ef fects, agai nst unreasonabl e searches and sei zures, shall not be
violated . . . .” US. Const. anend. |IV.

2. An officer may nake a limted investigatory stop of a
person when the officer has a reasonabl e suspicion, based on
express facts taken together with rational inferences fromthose
facts, that the person has engaged, or is about to engage, in
crimnal activity. See Terry v. Chio, 392 U. S 1, 21, 30 (1968).
Such a stop can be justified by a notivation | ess than the
probabl e cause necessary for arrest. See United States v. Brown,
159 F.3d 147, 149 (3d Gr. 1998).

3. Where the stop exceeds the limted investigatory
purpose detailed in Terry v. Chio and becones confinenent, such
confinenent nust be justified by probable cause to believe that a
crime has been commtted. See Florida v. Royer, 460 U. S. 491,
501 (1983). The Court of Appeals for the Third Grcuit has held
t hat probable cause is “defined in ternms of facts and
ci rcunstances sufficient to warrant a prudent man in believing
that the [suspect] had commtted or was committing an offense.
This standard is neant to safeguard citizens fromrash and




unreasonabl e interferences with privacy and to provide | eeway for
enforcing the law in the conmmunity’s protection. W have stated
that [t]he determ nation that probable cause exists for a
warrantless arrest is fundanentally a factual analysis that nust
be performed by the officers at the scene. It is the function of
the court to determ ne whether the objective facts available to
the officers at the tinme of arrest were sufficient to justify a
reasonabl e belief that an offense [had been] commtted. A court
must | ook at the totality of the circunstances and use a common
sense approach to the issue of probable cause.” Sharrar v.
Fel sing, 128 F.3d 810, 817-18 (3d Gr. 1997) (citations and
internal quotations omtted).

4. In anal yzing the officers’ probable cause to stop
Def endant, the Court nust determ ne when Ayers was stopped,
within the nmeani ng of Fourth Anendnent jurisprudence. The Court
of Appeals for the Third Circuit held that “there can be no

Fourth Amendnent violation until a seizure occurs . . . [and] if
the police nake a show of authority and the suspect does not
submt, there is no seizure.” United States v. Valentine, 232

F.3d 350, 358 (3d Cir. 2000); see Brower v. County of Inyo, 489

U S 593, 596-97 (1989) (holding that seizure did not occur
during 20 mles in which police car, with flashing Iights, chased
suspect, and instead only occurred when suspect’s car crashed
into a police blockade); United States v. Washington, 12 F. 3d
1128, 1132 (D.C. Cr. 1994) (hol ding that defendant was not

sei zed when he stopped his car at curb in response to police
commands, but then sped away when officer approached on foot).
Here, Ayers did not respond to the officers’ attenpts to stop the
Grand Am t hrough use of the patrol car’s lights and sirens.

| nst ead, Defendant eventually crashed the Gand Aminto two
parked cars, and then fled on foot. The Court concl udes that

Def endant Ayers was not “stopped” within the nmeaning of the
Fourth Amendnent prior to the time he was arrested in the

all eyway by WIlmngton Police Oficers. Accordingly, the arrest
or “seizure” of Ayers nust be supported by adequate probable
cause.

5. At the tinme Ayers’ was seized, the officers were aware
of the follow ng facts:
a. Ayers was initially seen driving the Pontiac G and

Am backwards at a high rate of speed on E. 27th Street at
approximately 1:00 a.m on June 10, 2000. (Tr. at 14, 73, 93-94,
116) .

b. Once the officers activated their enmergency lights
to avoid a collision, Ayers stopped backing up, went forward into
drive, and drove away fromthe officers’ patrol car. (Tr. at 14,
95).

C. During their pursuit of the Gand Am the officers
saw Ayers di sregard several stop signs, in possible violation of
21 Del. C. § 4164. (Tr. at 16-17, 76).
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d. Ayers did not respond to the officers’ attenpts to
stop the Grand Amthrough use of the patrol car’s lights and
sirens. Instead, Defendant eventually crashed the G and Aminto
two parked cars, in possible violation of 21 Del. C. 88 4168 and
4169 (unreasonabl e speed; violating speed limts), and then fled
on foot, in possible violation of 21 Del. C. 8 4201(a). (Tr. at
14-17, 23-25, 73-74, 76-79, 117).

6. Because the officers observed and/or heard about Ayers’
actions fromthe first sighting at 27th and Moore Streets,

t hrough the subsequent pursuit, the crash on E. 29th Street, and
his flight fromthe scene, the Court concludes that the officers
had sufficient probable cause to believe that “an offense had
been or was being commtted” by Ayers to justify his arrest. See
Mosley v. Wlson, 102 F.3d 85, 94-95 (3d Cir. 1996).

Accordingly, any “fruits” seized incident to the |lawful arrest
w Il not be suppressed.

7. Moreover, O ficer Duckett’s seizure of the .357 Ruger
revolver falls within the “plain view exception to the Fourth
Amendnent’ s warrant requirenment. Under the “plain view
doctrine, objects falling in the “plain view of an officer who
has a right to be in a position to have that view are subject to
seizure without a warrant. See New York v. O ass, 475 U.S. 106
(1986) (evidence seen while |looking for vehicle identification
nunber); Texas v. Brown, 460 U S. 730 (1983) (contraband on car
seat in plain view of officer who had stopped car and asked for
driver’s license); Harris v. United States, 390 U S. 234 (1968)
(of ficer who opened door of inpounded autonobile and saw evi dence
in plain view properly seized it).

8. The plain view doctrine is limted, however, by the
probabl e cause requirenent, i.e., officers nust have probable
cause to believe that itens in plain view are contraband before
they may seize them See Arizona v. Hicks, 480 U S. 321 (1987).

9. Based on the facts recited above, the Court concl udes
that O ficer Duckett had the right to be in the public
t hor oughfare | ooking into the Pontiac G and Amthat had just been
involved in a police pursuit and accident. The Court also
concludes that O ficer Duckett had the requisite probabl e cause
to believe that the gun was contraband based on the information
before himat the tinme he saw the gun. Thus, the Court concl udes
that the .357 Ruger revolver was |lawfully seized because it falls
within the plain view exception to the Fourth Amendnent’s warrant
requi renent.

B. St atenents Made By Ayers.

1. The Fifth Amendnent provides “[n]o person ... shall be
conpelled in any crimnal case to be a wtness agai nst
himself....” U S. Const. anend. V.

2. The Suprenme Court, in Mranda v. Arizona, 384 U S. 436,
444, 445 (1966), stated “[o]Jur holding ... briefly stated ... is



this: the prosecution may not use statenents, whether excul patory
or incul patory, stemm ng from custodial interrogation of the

def endant unless it denonstrates the use of procedural safeguards
effective to secure the privilege against self-incrimnation. By
custodi al interrogation, we nean questioning initiated by |aw
enforcenent officers after a person has been taken into custody
or otherw se deprived of his freedom of action in any significant
way. As for the procedural safeguards to be enpl oyed, unless
other fully effective means are devised to inform accused persons
of their right of silence and to assure a conti nuous

opportunity to exercise it, the follow ng neasures are required.
Prior to any questioning, the person nust be warned that he has a
right to remain silent, that any statenent he does nmake may be
used as evidence against him and that he has a right to the
presence of an attorney, either retained or appointed. The

def endant nmay wai ve effectuation of these rights, provided the
wai ver is made voluntarily, knowingly and intelligently. If,
however, he indicates in any manner and at any stage of the
process that he wi shes to consult with an attorney before
speaki ng there can be no questioning. Likewise, if the
individual is alone and indicates in any manner that he does not
wi sh to be interrogated, the police nmay not question him”

3. The Court has held in the past that it is the
Governnent’s burden, in accord with Mranda and its progeny, to
prove that waiver of privilege was both: (a) voluntary; and (b)
knowi ng and intelligent. First, the statenents nust be given
voluntarily in the sense that it was the product of a free and
del i berate choice rather than the result of intimdation
coercion or deception. Second, the waiver nust be know ng and
intelligent in the sense that it is made wth a full awareness of
both the nature of the right being abandoned and t he consequences
of the decision to abandon it. See United States v. Durham 741
F. Supp. 498, 502 (D. Del. 1990).

4. The Court concludes that the Governnent fails to neet
its burden of proving that Ayers’ waiver was voluntary, know ng
and intelligent. The officers gave directly conflicting
testinony regarding the verbal Mranda warnings. Oficer Duckett
testified that Oficer O Neill advised Ayers of his Mranda
rights; yet, Oficer ONeill testified that Oficer Duckett
advi sed Ayers of his Mranda rights. Even after review ng
O ficer Duckett’s report that indicated that Oficer O Neill
m randi zed Ayers, Oficer ONeill did not attenpt to revise the
report. In addition, the officers did not use a witten waiver
formto informAyers of his Mranda rights, nor did they wite
down in their notes any response by Ayers to any specific waiver
questions. In light of the Governnent’s failure to neet its
burden of proof, the Court will suppress any statenents nmade by
Def endant Ayers on or about the tine of his arrest.




V. Concl usi on

For the reasons stated, Defendant’s Mdtion to Suppress
Statenents and Tangi bl e Evidence (D.I. 17) will be granted as it
pertains to any statenments nmade by Defendant on or about the tine
of his arrest and will be denied as it pertains to any tangible
evi dence seized at the tine of his arrest.

An appropriate Oder will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

UNI TED STATES OF AMERI CA,
Plaintiff,

V. . Criminal Action No. 00-60 JJF
JARREAU ANGELO AYERS,
Def endant .

ORDER

At WImngton, this 10 day of May 2001, for the reasons set
forth in the Menorandum Opinion issued this date, |IT | S HEREBY
ORDERED t hat :

(1) Defendant Jarreau Angel o Ayers’ Modtion to Suppress
Statenents and Tangi bl e Evidence (D.1. 17) is GRANTED as it
pertains to any statenments nmade by Defendant on or about the tine
of his arrest, and DENIED as it pertains to any tangi bl e evidence
seized at the tinme of his arrest;

(2) Trial is scheduled to comrence in the above-captioned
case on Thursday, June 14, 2001, in Courtroom No. 2A on the 2nd
Fl oor, Boggs Federal Building, WI m ngton, Del aware.

(3) Counsel shall submt to the Court an agreed upon set of
jury instructions, and any proposed special voir dire questions
to be asked of the jury panel, at least five days prior to trial.

UNI TED STATES DI STRI CT JUDGE
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