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FARNAN, District Judge.

Presently before the Court is a Motion To Dism ss
Pursuant To Rule 12(b)(6) of the Federal Rules of Civil
Procedure filed by Defendants Warden Ri ck Kearney,
Conmmi ssi oner Stan Tayl or, Treatnment Adm nistrator Patricia
Ditto, and the State of Del aware (collectively “Defendants”).
(D.1. 29). For the reasons discussed, Defendants’ Mdtion To
Dismss (D.I. 29) will be granted.

BACKGROUND

Plaintiff Antonio Jones is currently an inmate at the

Sussex Correctional Institute. (D.l. 2). Plaintiff filed a
pro se Conplaint on September 7, 2000, against Sussex
Correctional Institute’'s Warden, Rick Kearney. (D.I. 2). On
Novenmber 17, 2000, Plaintiff filed an Anended Conpl ai nt,
addi ng as Defendants, Conm ssioner of Departnment of
Corrections Adm nistration Stan Tayl or, Treatnent
Adm nistrator Patricia Ditto, and the State of Del awar e.
(D.1. 11). On Decenber 4, 2000, by Order of the Court,
service of process was issued upon Defendants. (D.I. 16). On
February 9, 2001, Defendants filed the instant Mdtion to
Dismss. (D.I. 18).

Count | of the Amended Conpl aint alleges that Defendants

are in violation of the Governor’'s Executive Order No. 71.



(D.1. 11 at 3). Count Il of the Anended Conpl aint all eges
that Plaintiff’s exposure to Environnmental Tobacco Snoke
(“ETS”) in Sussex Correctional Institute (“SCI”) constitutes
cruel and unusual punishment in violation of the Eighth
Amendnent of the United States Constitution. 1d. Plaintiff
is seeking an injunction to be housed with nonsnokers, or a
suspensi on of the remai nder of his sentence, in addition to an
award of conpensatory and punitive damages. 1d. On February
9, 2001, Defendants filed the instant Mdtion To Di sm ss, and
Plaintiff failed to respond. (D.I. 30).
STANDARD OF REVI EW

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure, a party may nove to dism ss a pleading for failure
to state a clai mupon which relief my be granted. Fed. R
Civ. P. 12(b)(6). The purpose of a notion to disnmiss is to
test the sufficiency of a conplaint, not to resolve disputed

facts or decide the nerits of the case. Kost v. Kozaki ew cz,

1 F.3d 176, 183 (3d Cir. 1993). As such, when considering a
nmotion to dism ss, a court must accept as true all allegations
in the conplaint and nust draw all reasonable factual
inferences in the |ight nost favorable to the plaintiff.

Neitzke v. Wlliams, 490 U.S. 319, 326 (1989); Piecknick v.

Pennsyl vania, 36 F.3d 1250, 1255 (3d Cir. 1994). However, the




Court is “not required to accept | egal conclusions either

all eged or inferred fromthe pleaded facts.” Kost, 1 F.3d at
183 (citation omtted). Dismssal is appropriate when “it
appears beyond doubt that the plaintiff can prove no set of
facts in support of his clainm which would entitle himto

relief.” Conley v. G bson, 355 U. S. 41, 45 (1957).

DI SCUSSI ON

Governor’s Executive Order No.71

In Count | of the Conplaint, Plaintiff alleges that
Def endants are not in conpliance with the Governor’s Executive
Order No. 71 (“Order 71"). (D.I. 11 at 3). Plaintiff alleges
that Order 71 prohibits snoking in any state facility. |d.
Def endants respond that Order 71 does not prohibit snmoking, it
only restricts snmoking in state buildings. (D.I. 30 at 4).
Mor eover, Defendants contends that prison facilities are
exenpt from Order 71 snoking regulations.! |d.

After exam nation, the Court concludes that the plain
meani ng of the | anguage of Order 71 affords prison facilities
with an exenption. Specifically, section 6 of Oder 71

provi des that:

!Addi tionally, Defendants assert a variety of imunities
that shield themfromliability. (D.I1.30). However, the
Court concludes it is unnecessary to address these assertions,
given that Plaintiff's Conplaint will be dism ssed under Rule
12(b) (6).



St at e-owned or operated 24-hour residential facilities
for patients or inmtes, and any State-owned or |eased
facility which is used as a private famly home shall be
exempt fromthe specific requirenments of this Executive
Order. In the case of exenpted residential facilities,

t he appropriate Cabinet Secretaries shall devel op

reasonabl e snoking policies that are consistent with the

intent established by this Executive Order and are
tenpered by the need to operate such facilities in an
orderly and safe manner
Exec. Order No. 71 8 6 (Del. 1989). SCI is a State-owned 24-
hour residential facility for inmates, and is consequently
exenmpt from Order 71. 1d.

However, Order 71 also requires all exenpt residential
facilities to devel op “reasonabl e snoking policies” consistent
with its intent. [d. Section 6 of Order 71 recognizes “the
need to operate such facilities in an orderly and safe
manner.” 1d. The Court is persuaded that SCI has devel oped
reasonabl e snoking policies that are consistent with the
intent of Governor’s Executive Order No. 71. SClI's has an
“open air” policy which relegates snoking to specific times
and areas of the facility, limting snmoking to the outdoors.
(D.1. 30). The Court is persuaded that SCl’'s “open air”
policy is reasonable and pronotes an orderly environnment, safe
fromthe potential hazards of ETS. Furthernore, the Court is
persuaded that SCI sufficiently enforces the “open air” policy
and reprimands those in violation of the policy. 1d. at 5.

Plaintiff can allege no facts upon which relief can be granted
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with regard to Order 71. Therefore, the Court will dismss
Plaintiff’s claimthat Defendants are not in conpliance with
Order 71.
1. Environnmental Tobacco Snoke Cl ai m

Count Il of the Anended Conpl aint alleges that
Plaintiff's exposure to ETS creates an unreasonable risk and
is a formof cruel and unusual punishnment in violation of the
Ei ghth Amendment. (D.1. 11 at 3). Defendants respond that
Count Il fails to state a claimfor cruel and unusual
puni shnent, because the alleged conduct does not neet the
requi renents set forth by the Supreme Court of the United

States. See Helling v. MKinney, 509 U S. 25, 35 (1993).

In a claimalleging exposure to ETS, the United States
Suprene Court has held that the inmate nust prove both that,
obj ectively, there is exposure to unreasonably high | evels of
ETS, and that subjectively, prison officials have shown
deli berate indifference to the inmate s exposure. |d. For
the objective factor, Plaintiff “rmust show that he hinself is
bei ng exposed to unreasonably high levels of ETS.” [d. The
subj ective factor deals with deliberate indifference and
“should be determined in |ight of the prison authorities’
current attitudes and conduct.” 1d. at 36. Deliberate

indifference is present when the defendant fails “to act



despite his or her know edge of a substantial risk of serious

harm” Daniels v. Delaware, 120 F. Supp. 2d 411, 426 (D. Del.

2000) (citing Pew v. Connie, 1997 U.S. Dist. LEXIS 18222 (E.D

Pa. Nov. 14, 1997)).

After exami ning the record, the Court concludes that
Plaintiff has failed to satisfy the objective factor, because
he is unable to show that he is being exposed to unreasonably
hi gh | evels of ETS. The open air policy in effect at SCI
restricts snoking to designated areas and specific tinmes, only
aut hori zi ng snoking outdoors. (D.1.30 at 5.) Thus, it is
i nprobable that Plaintiff is exposed to unreasonably high
| evels of ETS. 1d. at 4. Furthernore, in Helling, the
Suprenme Court held that a prisoner whose cell-mte snoked five
packs of cigarettes a day stated a claimunder the Eighth
Amendnent. Unlike in Helling, Plaintiff is only exposed to
the limted anount of ETS, for a limted amunt of tine each
day, due to SCl’'s open air snmoking policy. This degree of ETS
exposure fails to rise to the "unreasonably high" |eve
required under Helling to state a claimof cruel and unusual
puni shment under the Eighth Amendnent.

G ven that Plaintiff has failed to denonstrate that he is
bei ng exposed to unreasonably high ETS levels, thus failing

t he objective requirenment under Helling, Plaintiff’s claim of



excessive inhalation of ETS does not allege sufficient facts
to withstand a notion to dismss. |d. As such, a discussion
of the subjective requirenent of Helling is not required. 509
U.S. at 35. Accordingly, upon reviewing the Conplaint in the
i ght nost favorable to Plaintiff, the Court concludes that
Plaintiff has failed to prove any set of facts in support of
his clainm which would entitle himto relief, and therefore,
the Court will dismss Plaintiff’s Ei ghth Amendnment Claim
CONCLUSI ON
For the reasons discussed, Defendants’ Motion To Di sm ss

(D.1. 30) will be granted,? pursuant to Fed. R Civ. P.

12(b)(6).

An appropriate Order will be entered.

’Because the Court will grant Defendants’ Mtion To
Dismss (D.1.29), Plaintiff’s Mdtion For Trial To Expedite
(D.1.26) will be denied as noot.
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N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

ANTONI O JONES,
Plaintiff,

v. . Givil Action No. 00-818-JJF
RI CHARD KEARNEY, War den,
STATE OF DELAWARE, PATRICI A S.
DITTO, Treatment
Adm ni strator, STAN TAYLOR,
Comm ssi oner

Def endant s.

ORDER
At W I m ngton, Delaware this 2 day of Novenber 2001, for
t he reasons discussed in the Menorandum Opi nion issued this

day, I T IS HEREBY ORDERED t hat :
(1) Defendants’ Motion to Dismss (D. 1. 18) is GRANTED.

(2) Plaintiff’s Motion For Trial To Expedite (D.1. 26)

is DENIED AS MOOT.

JOSEPH J. FARNAN, JR
UNI TED STATES DI STRI CT JUDGE




