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SLEET, Digtrict Judge
. INTRODUCTION

The plaintiff, Margaret Conneen,* wasemployed by defendant MBNA AmericaBank (“MBNA”),
until her termination for excessve tardiness in 1998. After filing adminigtrative clams, on November 9,
2000, Conneen commenced this action againg MBNA. The first count of the complaint alleges that
MBNA's termination discriminated aganst Conneen on the basis of her adleged disability (morning
sedation)? in violation of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12101 et seq. and 28
U.S.C. 8§1343(4)(“ADA”). Specificaly, Conneen assertsthat MBNA failed to accomodate her disability
by withdrawing the previoudy granted accommodation which permitted her to report to work one hour
later than other managers. According to Conneen, this unilaterd withdrawa lead to a breakdown in the
interactive processrequired by the ADA and its regulaions. Connen also contendsthat MBNA breached
itsduty of confidentidity under the ADA when it contacted her physicianwithout her authorization. Count
two of the complaint aleges that MBNA aso breached its covenant of good faith and fair deding by
manufacturing fase grounds to support its termination of Conneen’ s employment.

Presently beforethe courtisMBNA' s motionfor summary judgment whichassertsthat Conneen’'s
termination did not violate the ADA because it was not on notice of the dleged disability, Conneen could

not perform an essentid function of her postion, and because Conneen caused the breakdown in the

1 Ms. Conneen is gpparently now known as Margaret Dayton. For smplicity’ s sake, this
memorandum will refer to her as Margaret Conneen.

2 Morning sedation makes a person extremely tired in the morning. Although most persons fed
tired in the morning, those affected by morning sedetion have greater difficulty getting started than the
average person. See D.1. 20 at A134 (Deposition of Dr. Sdltzer).
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interactive process. MBNA aso denies that it falsfied information and claims that it had Conneen’s
permissionto contact her doctor. The court agreeswith MNBA and will, therefore, grant itsmotion. The

reasons for the court's decision are set forth in detail below.

II.FACTS

Margaret Conneen began workingat MBNA inJduly 1986. Shewas continualy promoted so that
by 1996, she was a Senior Personal Banking Officer and Marketing Production Manager in the Insurance
Operations Department.®  Unfortunately, in September 1996, Conneen began experiencing clinical
depresson. She gpplied for, and wasgranted, ashort termdisability leave. The leave period lasted from
September 30, 1996 to February, 19, 1997.

While she was on leave, Conneen was treated by Dr. Alan Sdtzer, a psychiatrist. He diagnosed
her as having a“mgor depressve episode.” D.1. 19 a 3. Based on thisdiagnosis, Dr. Seltzer prescribed
various medications, induding Effexor, an anti-depressant. Oneof Effexor’ spossible - though infrequent -
dde effects is morning sedation. D.I. 20 at A134 (Deposition of Dr. Sdtzer). As previoudy explained,
this condition can cause a person to be extremely tired inthe morning.  Although most people fed tired in
the morning, those affected by morning sedation have greater difficulty getting Started than the average
person. Seeid. Unfortunately, Conneen experienced the effects of morning sedation. In January 1997,
Dr. Sdltzer determined that Conneen was making Significant progress in her trestment, and instructed her

to discontinue dl of the medications except Effexor.

3 Later, Conneen was transferred to the Membership Services division, but the position she
assumed was nearly identical. D.l. 19 at 3.



Conneen returned to work onFebruary 19, 1997, but onapart-time bass. On March 17, 1997,
ghe returned to full-time status. Thefull-time schedule required Conneen to work an 8:00 am. to 5:00 p.m.
shift. At thistime, she began reporting to work late. Her supervisor at the time suggested that she go to
MBNA'’sHedth Services department, but shewasreductant to do so. On June5, 1997, however, shetold
an MBNA nurse that she was experiencing morning sedation. The nurse provided Conneen with a
temporary accommodation permitting her to report to work at 8:30 am. Later in 1997, Conneen was
granted an accommodation that alowed her to arrive & work at 9:00 am. until January of 1998.

Despite these accommodations, Conneen continued to be tardy. From November 1997 until early
1998, Conneenwaslate severa times. On at least one occasion, shedid not report towork until 9:30 am.
D.l. 20 at A97 (Conneen deposition).

On January 30, 1998, Conneen began working under anew supervisor, Ms. Rose Benm. Behm
noticed that Conneenreported to work anhour later than othersin her position. Conneen told Behm that
she had been givenan adjusted schedul e, but did not mentionthe medical reasons for the accommodation.
Behm recommended that Conneenreturnto the eght to five schedule, but also asked her if anything would
prevent her fromreporting at the normal time. Conneenstated that she fdt she was*ready to try to change
it back to eight to five,” and would attempt to do so. Id. at A99. Conneen agreed to begin reporting at
eight on February 9, 1998.

Conneen was late for work on February 18, 19, 20 and 24, 1998. On February 24, her

supervisor, Ms. Anne Casey,* admonished her to be on timein the future. Nevertheless, Conneen was

4 Ms. Benm was on maternity leave a thistime.
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tardy again onFebruary 26 and 27, and dsoonMarch 2, 3, 4 and 5, 1998. OnMarch 6, 1998, Conneen
met with Casey and other supervisory personnel. Casey informed her that any further tardiness would
result in dismissal. At this point, Conneen told Casey that a medica problem was causing her lateness.
The supervisors asked her to provide documentation to the Hedlth Services department to justify an
accommodation permitting her to report to work at nine. Conneen was seen by Dr. Sdltzer on March 13,
1998. Hegave her anotethat read, “[B]ecause of Ms. Conneen’ s condition, shewill generdly be unable
to begin work before 9:00 am.” 1d. a A140 (Sdltzer Deposition). Dr. Sdtzer did not intend thet this
prohibitionwould lagtintotheindefinitefuture. 1d. at A155. Upon receipt of Dr. Seltzer’ snote, Conneen’s
supervisorsalowed her to report at nine. OnApril 7, 1998, Patricia Peterson, anurseinthe MBNA
Hed th Department, spoke with Dr. Sdtzer regarding Conneen’ smedicd limitations. (Peterson previoudy
asked Conneenfor authorizationto speak withthe doctor.) Dr. Sdltzer indicated that hewasinthe process
of adjusting Conneen’s medications to dleviate the effects of morning sedation, and noted that he hoped
the changes would be evident withintwo weeks.>  Conneen did not communicate with Dr. Sdltzer again
prior to her termination. However, Dr. Sdltzer did fill out an MBNA Certificate of Disdhility, (*COD”)
dated April 21, 1998. The COD does not mentionmorning sedationor suggest awork schedule. D.I. 20

a A4.

5 Although Dr. Sdltzer disputes that he said Conneen could report at eight, he does not dispute
that in his estimation, two weeks was sufficient time for the medication adjusmentsto work. See D.I.
20 at A151 (Sdtzer Deposition) (“[1]t is certainly medicaly reasonable and possible that it would take
about two weeks before medication was adjusted.”).
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Based onthe informationprovided by Dr. Sdltzer, Nurse Peterson concluded Conneen should be
abletoreturnto anorma work schedule in two weeks, and notified Conneen and Ms. Casey. Casey ad
the supervisng gaff informed Conneen that she would be dlowed to report at 9:00 until April 22, but
beginningon April 27, 1998, she would have to comeinat 8:00 am. Conneen did not contact Dr. Seltzer
after this notification. Moreover, she arrived late for work on April 17.

OnApril 24, Casey and the supervisory saff reminded Conneenthat she wasto report at 8:00 am.
on April 27. Conneen told them she was uncomfortable with this decision, but she did not ask for an
extensonof the accommodationor contact Dr. Seltzer. Conneen was late for work againon April 27, 28,
and 29, aswdl as May 1. Catherine Wiley, a personnd representative, urged Conneen to meet with
someone in the Hedlth Department to investigate medicd reasons for her tardiness. Conneen met with
Nurse Peterson that day, and athough they discussed her medication, Conneen did not state that her
medi cationwas affecting her tardiness. Nurse Peterson urged Conneen to visit employee support services.

Conneen was dso late on May 6, 7, and 8. On May 15, Cathrine Wiley met with her again and
offered her a one week leave of absence with pay to consider her future at MBNA. Ms. Wiley dso
proposed that Conneen could transfer to a non-manageria postion, which would dlow her to report to
work later. Conneen did not request an accommodation, and assured Wiley that shewould report ontime.
Conneen did not cal Dr. Sdltzer.

Conneen reported on time for nearly a month, but was tardy again on June 16, 17, 18, and 22,
1998. Catherine Wiley asked her to explain her tardiness. Again, Conneen did not offer morning sedation
or any other medica reason by way of explanation. She told Wiley that she was late on those days

because she was stuck in traffic, gave her mother aride, and her dog made a mess. (Conneen later



admitted that these explanations were not truthful.) D.l. 20 a 47. On June 25, Conneen wasterminated.

After Conneen was terminated, she contacted Dr. Seltzer. In a letter dated June 29, 1998, Dr.
Sdtzer wrote: “[Conneen] is. . . able to continue to work full time giventhe same Stipulationas | delineated
in my previous (3/98) letter to you - regarding her occasona need to come in late in the mornings.” D.I.
23 at 24-25.

Conneend so began adminigrative proceedingsfor unemployment compensationand employment
discrimination with the Delaware Department of Labor (“DDL”). The Unemployment Insurance Apped
Board heardthe case. Therefereeinitialy determined she was not entitled to benefits, resting hisdecision
inpart on Conneen’ s untruthfulnessregarding her absences. The decision wasreversed dueto thefact that
the tardiness was not willful or wanton. The Board also relied onthe fact that Dr. Sdltzer did not sanction
the return to the prior work schedule.

Conneen d <o filed discrimination charges with the Equa Employment Opportunity Commisson
(“EEOC”"). The EEOC charge dleged that the reasonable accomodation was wrongfully withdrawn. It
did not state amisrepresentationdam. The EEOC determined that therewasapossbility of discrimination
based on Dr. Sdltzer’ sletter and the fact that reporting to work at 8:00 am. was not an essentia function
of Conneen’'s job. The EEOC invited the parties to participate in conciliation in December 1998. In
January 2000, Omar McNéeill, a lawyer for MBNA, contacted Dr. Seltzer regarding these proceedings.

McNeill wrote aletter summarizing Dr. Sdtzer’'s



comments to Nurse Peterson in April 1998, and asked Dr. Sdltzer to verify that he made the statements
and that they were accurate. See D.I. 20 at A61. Dr. Sdtzer’sreply indicated that the statements were
“true” D.l. 20 at A62. Despitethe parties efforts, conciliation was unsuccessful and aright-to-sue letter

was issued on August 10, 2000.

[11. STANDARD OF REVIEW

Summary judgment isagppropriate when thereare no genuineissues of materid fact and themoving
party is entitled to ajudgment as a matter of law. See Fed. R. Civ. P56(c). A fact is materid if it might
affect the outcome of the case, and an issue is genuine if the evidence is such that a reasonable factfinder
could returnaverdict infavor of the nonmovant. SeelnreHeadquartersDodge, Inc., 13 F.3d 674, 679
(3d Cir. 1993) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). When deciding a
motion for summary judgment, the court must evaluate the evidence in the light most favorable to the
nonmoving party and draw dl reasonable inferencesinthat party’ sfavor. See Pacitti v. Macy's, 193 F.3d
766, 772 (3d Cir. 1999). The nonmoving party, however, must demondirate the existence of a materia
fact supplying sufficient evidence-- not mere dlegations -- for areasonable jury to find for the nonmovant.
See Olson v. General Elec. Aerospace, 101 F.3d 947, 951 (3d Cir. 1996) (citation omitted). Toraise
a genuine issue of materid fact, the nonmovant “need not match, item for item, each piece of evidence
proffered by the movant but smply must exceed the ‘mere scintilla [of evidence] standard.” Petruzz’s
|GA Supermarkets, Inc. v Darling-Delaware Co., 998 F.2d 1224, 1230 (3d Cir. 1993) (citations
omitted). The nonmovant’ s evidence, however, must be sufficient for areasonablejury to find in favor of

the party, given the applicable burden of proof. See Anderson, 477 U.S. at 249-50.



V. DISCUSSION

Although Conneen attempts to argue that the facts recited in her brief “aosolutely refute’ the facts
provided by MBNA, the facts as outlined in this opinion are undisputed. Conneen attemptsto paint Dr.
Sdtzer’ s denid that he told Nurse Petersonthat Conneencould return to an 8 am. schedule as agenuine
factud dispute. A materid fact, however, is one that will determine the outcome of thecase. Seelnre
Headquarters Dodge, 13 F.3d a 679. For reasons that will be explained below, giventhe eventsinthis
case, Dr. Sdltzer’ s note - no matter how it is interpreted - will not effect the outcome of thiscase. The
court, therefore, finds that there are no genuine issues of materid fact. The court will now explain why
MBNA isentitled to judgment as amatter of law on the ADA and good faith dams.

A.The ADA Claims

1. Failureto Accommodate Under the ADA

The ADA prevents an employer fromfalingto provide* areasonable accommodationto the known
physca or mentad limitations of an otherwise qudified individud with a disability.” 42 U.SC.
812112(b)(5)(A). A primafaciefailure to accommodate caseis made when an employee proves: (1) she
isan individud with adisability under the ADA,; (2) she can performthe essentiad functions of her position
with accommodation; (3) her employer had notice of her aleged disahility; and (4) the employer faled to
accommodate her. See Rhoads v. F.D.I.C. 257 F.3d 373, 387 n.11 (4th Cir. 2001); Mitchell v.
Washingtonville Cent. School Dist., 190 F.3d 1, 6 (2d Cir. 1999). If any one of these dementsis not

present, the dam mugt fall.



Additiondly, both employers and employees have aduty to engage in a process which requires
both partiesto attempt to identify potentia accommodations that will permit the disabled worker to continue
working. Thisisknown asthe “interactive process” See 29 C.F.R. § 1630.2(0)(3). An employee can
demondtrate that her employer faled to participate in this interactive process by showing that: (1) the
employer knew about the employeesdisahility; (2) the employeerequested accommodations or assistance
for her disability; (3) the employer did not make a good faith effort to assst the employee in seeking
accommodeations,; and (4) the employee could have beenreasonably accommodated but for the employer’s
lack of good faith. See Taylor v. Phoenixville School District, 184 F.3d 319-20 (3d Cir. 1999).

a Conneen's primafacie case for failure to accommodate

Conneen cannot make out a primafacie case for falure to accommodate. The first prong of the
test is not in contention because the parties do not dispute that Conneen was disabled. MBNA did not,
however, fall to accommodate Conneenbecauseit did not have notice of her disability at the relevant time.
Further, she could not performthe essential functions of her job withaccommodation. Each of these points
will be discussed inturn. Since Conneen does not dispute that she was accommodated until April 27, 1998,
the court will focus on accomodation issues after this point.

Notice. Employees must notify their employers of their disability. Although this notice need not
beinwriting, and thereare no “magic words’ that provide notice, the employee must makeit clear that she
wants assstance for her disability. See Taylor, 184 F.3d at 313. “In other words, the employer must
know of boththe disability and the employee sdesire for accommodations for the disability.” 1d (emphesis
added).

Neither party dlegesthat MBNA was unawarethat Conneen had some sort of disability. Rather,
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the dispute centers around whether Conneenvoiced her desirefor further accommodation to MBNA after
theinitiad accommodation. The record is clear that after March 13, 1998, Conneendid not notify MBNA
that she needed an accommodation. Conneen was repegatedly asked by her supervisors, MBNA hedth
gaff, and membersof the personnel department if therewas any medica reasonfor her tardiness. Conneen
consgently responded that there was no medica cause for her lateness. She even went so far as to
fabricate non-medical reasons for her lateness, rather than request accommodation.  Given Conneen's
completefallureto communicate any request for accommodation, it cannot be said that MBNA had notice
of Conneen’s desire for one.

Conneenrespondsthat once the initid accommodationwas given, M BNA should have known that
the need for accommodation was continuing. Although there are times when congtructive notice can be
imputed to anemployer, “nothing in the ADA mandate[s] an employer to speculate asto the extent of [an
employee 5| disability or [her] need or desire for an accommodation Smply because it is avare that she
wasill.” Parélli v. Bell Atlantic-Pennsylvania, No. 98-3392, 1999 U.S. Dist. LEXIS 17868, *9 (E.D.
Pa. Nov. 19, 1999) (citing Gantt v. Wilson Sporting Goods Co., 143 F.3d 1042, 1046-47 (8th Cir.
1998)). Indeed, speculation would have been required in this case because the extent of Conneen’s
disability was not clear. Although Conneen had previoudy been given an accommodeation, all parties
agreed that the arrangement was temporary. Dr. Sdtzer admits that his initia note was not intended to
alow Conneento report later indefinitdy. Moreover, her disability wasnot continuous. Although Conneen
was frequently tardy after she wastold to report at 8:00 am., she dso reported punctudly for long periods

- sometimes aslong asa
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month. The court certainly does not want to punish Conneenfor attempting - and succeeding - a coming
intowork ontime, but the court can aso see how her inconsstency in reporting might have made MBNA
doubt that accommodation was required.

Conneen further contends that because her disability was psychiatric in nature, she was more
reluctant to divulge her illness. In Taylor, the Third Circuit held that where psychiatric disabilities are
present, there is a higher potentia for embarrassment and workplace prejudice. See Taylor, 184 F.3d at
315. Nevertheless, the Taylor court’s conclusion was directed at preventing employees with psychiatric
problems from reveding “every detall of their medical records.” 1d. In the present case, Conneen was
not asked to provide any details about her illness. The March 13, 1998 note from Dr. Seltzer doesnot go
into detall about Conneen’sillness. It amply statesthat she should be dlowed to report towork at alater
time. Moreover, the fact that Conneen was able to goto MBNA on at least three occasions and ask for
an accommodation beliesthe argument that she was to embarrassed or disabled by her conditionto request
an accommodation.

Essential Functions. Conneen asserts, and the EEOC agreed, that MBNA could not
demondrate that arriving at work at 8:00 am. was an essentid function of her employment. The court
disagrees. An essentid employment function is a*fundamenta job duty [] of the employment position . .
" 29 C.F.R. 81630.2(n)(1). A function is more likely to be consdered essentia where it is uniformly
required of dl personsin aparticular postion. See Smon v. &. Louis City, 735 F.2d 1082, 1084 (8th
Cir. 1984).

Conneenarguesthat punctudity was not an essentid job functionbecause it was not a fundamental

duty of her job. Courts have held, however, that attendance is“an implied essentid function.” Corder v.
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Lucent Technologies, 162 F.3d 924, 928 (7th Cir. 1998). Moreover, al of the other persons in
Conneen’ s podition were expected to report at 8:00. Also, MBNA repeatedly told Conneen that it
considered punctudity to be an essentid job function. Courts may give deference to an “employer’s
judgment asto whichfunctions areessential.” See Deanev. Pocono Medical Center, 142 F.3d 138, 149
(3d Cir. 1998). See also 29 C.F.R. 81630.2(n)(3)(i). Thus, itisclear that it is not the function of the
courts to micro-manage corporate practices, and this court will not engage in that practice.

Hndly, Conneen was undble to perform the function of punctua atendance even with
accommodation. From November 1997 to February 9, 1998, Conneen was permitted to report to work
a 9:00 am. Even with this accommodation, she acknowledges that she was till frequently tardy,
occagondly reporting as muchasthirty minuteslate. Thus, Conneen cannot demonsiratethat shewasable
to report to work on time, with or without the accommodation.

Failure to accommodate An employer’s duty to provide a reasonable accomodation is not
triggered until the employee puts the employer on notice that an accommodation is necessary. See
Jovanovichv. in-Snk-Erator, 201 F.3d 894, 899 (7th Cir. 2000). Asdetailed above, Conneendid not
notify MBNA of her desire for continued accommodation, and MBNA had no reasonto know of it. The
court therefore finds that MBNA did not fail to accommodate Conneen.

b. MBNA and Conneen’s Duties under the Interactive Process Doctrine

Conneencannot demonstrate that MBNA failed to participate inthe interactive process. Although

MBNA likdy knew Conneen suffered some illness, it had no notice of Conneen’s desire for an
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accommodation and acted in good faith throughout the process.®

Notice. Anemployer’s duty to participate in the interactive process does not arise until the
employee requests a reasonable accommodation. See Taylor v. Principal Financial Group, 93 F.3d
155, 165 (5thCir. 1996). Asprevioudy discussed, Conneen did not request areasonable accommodation
a any point after March 13, 1997. Furthermore, although an employer’ sduty to initiate the process may
bemoredtringent whenthe employee suffersa psychiatric disability, see Taylor, 184 F.3d at 315, asnoted
above, Conneen’s disability did not prevent her from requesting the initid accommodation. Findly,
Connean' s disability was not continuing. At least one court has implied that the employer has no duty to
initiate the interactive processwherethe employee sdisabilityis*episodic, [and] not continud.” See Reed
v. LePage Bakeries, 244 F.3d 254, 261 n.7 (1st Cir. 2001). Thecourt, therefore, findsthat MBNA had
no duty to initiate (or reinitiate) the interactive process.

Good Faith. Duty to initiate a3de, once the interactive process has begun, “both parties have a
duty to to asss in the search for a reasonable accommodation and to act in good faith.” Id. at 312
(quoting Mengine v. Runyon, 114 F.3d 415, 419-420 (3d Cir. 1998)). Thus, “liability for failure to
accommodate necessarily rests uponthe party responsible for a‘ breakdown inthe process.”” Id. In order
to determine who is responsible for the breakdown, the court must “look for 9gns of failure to participate
in good fath.” Id. (dting Beck v. University of Wisconsin, 75 F.3d 1130, 1135 (7th Cir. 1996).

Both MNBA and Conneen argue that the other party was responsible for the breakdown in the

process. Conneen's centrd argument on this point is that MBNA acted in bad faith by unilateraly

® The parties do not dispute that Conneen could have been reasonably accommodated, so this
prong is not discussed.
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withdrawing her accommodation once it was provided. Conneen aleges that “the withdrawa of a
reasonable offer of accommodeation after it has been accepted would give rise to an inference of illicit
motive” F.sBr. a 12 (citing Valentine v. American Home Shield Corp., 939 F. Supp. 1376, 1401
(N.D. lowa 1996)).

Giventhe record presently beforeit, the court concludesthat the withdrawa of the accommodation
by MBNA was not done in bad faith. As stated, both parties have a duty to participate fuly in the
interactive process. Conneen’ sreliance on Valentine overlooks the fact that the district court also stated
that “a party that fails to communicate, by way of initiation or reponse, may aso be acting in bad faith.”
Id. at 1399. Therecord clearly demonstratesthat Conneen failed to communicate. Although the court can
understand her reluctanceto share every detail of her illness, three factors weigh heavily againgt Conneen.

Firgt, Conneen had previoudy requested - and was granted - accommodation on at least three
occasions. Therefore, she knew what needed to be done in order receive accommodation. See Pardllli,
1999 LEXIS 17868, at *9 (noting that plaintiff “had been accommodated inthe past when she had made
arequest, and as such, knew how to ask her employer for anaccommodation.”). For example, in March
1998, when Conneen was told to provide medical documentation of her condition in order to be granted
accommodation, she immediately contacted Dr. Sdltzer and obtained a medicd excuse. However, once
MBNA threatened to withdraw the accommodation, Conneen remained slent. Conneen never contacted
Dr. Sdtzer, and never notified the MBNA hedthgaff of her condition. Although Conneen arguesthat she
relied on Nurse Peterson’s statements regarding Dr. Sdtzer's opinion, the record fails to reved any
explanation as to why - if Conneen disagreed with these purported statements - she did not immediately

contact Dr. Sdtzer for clarification. Thus, it appears that Conneen made no attempt to acquirethe medical
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information necessary to substantiate a need for further accommodation. She smply cannot reasonably
expect that MBNA was required to obtain the medica information necessary for her accommodation on
its own valition. See Taylor, 184 F.3d at 160-62 (1999) (“[An employer cannot be faulted [where] . . .
the employee fals to supply information that the employer needs. . .”).

The second factor that weighs againgt Conneen is the fact that al parties - including Dr. Sdltzer -
understood that the initid accommaodation was temporary. Conneenwas thus on noticethat at some point
in time, if her problems continued, she would have to go back to MBNA and provide further
documentation. Nevertheless, she failed to take the steps necessary to notify MBNA that she required
further assistance.

Thefind factor that causes the court to find that Conneen was the party that acted in bad faith is
the fact that not only did she fal to communicate, she afirmatively misrepresented her situation, thus
thwarting MBNA' s attempts to learn about her condition. When asked why she was late for work just
prior to her termination, Conneen provided reasons ranging from dog care to traffic, but no medica
reasons. |If there were medical reasons involved, Conneen needed to notify MBNA. The law cannot
permit a personwho provides fase information to sue another party for actions taken in accordance with
those fase satements. Here, MBNA relied on Conneen’s silence and her affirmative misstatements. In
the absence of any contradictory medica information, MBNA had no choice but to concludethat Conneen
was able to report to work at 8 am. each day.

Thus, dthough Conneen arguesthat the accommodation was unilaterdly withdrawvn, she has not
provided any informationthat demonstratesthat she continued to participateinthe interactive process. By

contrast, MBNA appears to have beenvery involved in the process, and showed good faith in a number
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of ways. Firgt, when Conneen presented documentation to MBNA in March 1998, she wasimmediately
accommodated. Second, MBNA did not withdraw any accommodations without Conneen’ sknowledge
or consent. For example, MBNA only terminated Conneen’ s accommodeation in February 1998 after she
assured her supervisors that she wasable to report on time. Third, even after the accommodations were
withdrawvn, MBNA dways provided Conneenwithtime to adjust, rather thanmaking the changes effective
immediately. Fourth and most important, MBNA’s supervisory and medical staff met with Conneen on
multiple occassons in an attempt to encourage her to discuss any medica reasons for her tardiness. The
defendant even offered her another position with a schedule more conducive to her needs. See Taylor,
184 F.3d at 317 (nating that employer can show good faith by meeting with employee and discussing
avaldble dternatives). All in al, the court finds that MBNA acted with patience and prudence in this
gtuation, given the information avallabdleto it a the time.

For dl of the foregoing reasons, the court finds that Conneen has not made out a primafacie case
of fallure to accommodate. The court further finds that Conneen was at fault for the breakdown of the
interactive process, and that she has not demonstrated that MBNA smilaly acted inbad fath. Therefore,
MBNA is entitled to judgment as a matter of law on Conneen’ s failure to accommodate
cdams

2. Breach of Confidentiality under the ADA’

Conneen argues that MBNA breached its duty of confidentidity under the ADA when Omar

" This issue was not briefed by plaintiff, and athough, as aresult, the court considers the issue
waived, it will neverthdess discussit in the interest of completeness. However, because the court finds
the issue is without meit, it will not discuss whether this dlam was adminigratively exhausted.
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McNeill contacted Dr. Sdtzer during the EEOC conciliationwithout her consent. Thisargument iswithout
merit. Frg, dthough the ADA does state that certain medicd informationobtained at the request of the
employer must be kept confidentid, see42 U.S.C. § 12112(d), Conneenwas not anemployeeof MBNA
a the time the information was sought, so these provisions are ingpplicable. Moreover, Delaware courts
have hed that after a plantiff initiatesalawsuit, she waives any physcian-patient privilege, and lawyers for
the defense are dlowed to informdlly contact the doctor without the patient’s consent.? See Green v.
Bloodsworth, 501 A.2d 1257, 1258-59 (Dd. Super. 1985). Thus, Conneen cannot invoke a physician-
patient privilege because she had indituted aclam a the EEOC prior to McNelll’ s conversation with Dr.

Sdtzer.® For these reasons, Conneen’s confidentiaity claim fails.

B. MBNA’s Breach of the Covenant of Good Faith and Fair Dealing

MBNA did not breach its duty to act in good faith. In Delaware, at-will employees can befired
for any reason, S0 long as the employer does not breach the covenant of good faith and fair dedling. See
E.l. Dupont deNemours v. Pressman, 679 A.2d 436, 437, 441-44 (Dd. 1996). In Delaware, this
covenant is breached whenthe employer misrepresents a materia fact upon which the employee reliesin
deciding to accept a new pogtion, when the employer fasifies or manipulates records to create fase

groundsfor discharge, when the employer abuses its superior bargaining positionto deprive the employee

8 The breach of the covenant of good faith claim arises under Delaware state law. The court,
therefore, will refer to Delaware law in discussing the dlam.

° Although no lawsLit had yet been filed here, the Green court relied on the Delaware rules of
evidence which date that the patient waives her privilege “in any proceeding” where her hedthisa
issue. DeL. UNIFOrRM R. Evip. 503(d)(3) (emphasis added). The EEOC and DDOL administrative
proceedings should thus Smilarly fal under thisrule.
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of compensation, or where the termination would violate public policy. Seeid. at 441-44.
Conneendlegesthat MBNA fdsfied and manipul ated documentsbecause Nurse Peterson“fdsdy
stated” or “misrepresented” the opinionof Dr. Sdltzer regarding Conneen’ schange inschedule. Thisdam
cannot succeed. As MBNA pointsout, thereis absolutely no evidence in the record to demongtrate that
it fasfied anything. Dr. Sdtzer himsdlf has verified at hisdeposition, inhisaffidavit, and in his note to Mr.
McNaelll that he did in fact indicate to Nurse Peterson that two weeks would be a proper time for the
change in medication to take effect. Nurse Peterson’s statements to Conneen were consistent with that
two week time-frame. Therefore, Nurse Peterson did not prevaricate when she said that given Dr.
Sdtzer’ sstatements, it would be appropriate for Conneen to return to a normal schedule in two weeks*°
Moreimportant, regardless of what Dr. Sdtzer said, Conneenhasfailed to dlege asngefact that
would dlow the court to find that Nurse Peterson’s interpretation was motivated by bad faith** It is
undisputed that Dr. Sdltzer told Nurse Peterson that the medication adjustment would take two weeks.
Thus, it required no dretch of the imagination - and it was certainly not bad faith - for Nurse Peterson to
conclude that Conneen could resume a regular schedule after two weeks. This was a reasonable

interpretation of the undisputed facts provided to her by Dr. Sdltzer. On these facts, the

10 Conneen rdlies heavily on the fact that Dr. Sdtzer maintains that he never said Conneen could
definitely return to an eight to five schedule in two weeks. However, it isequdly as clear that he did not
say that she could not definitely return to anorma schedule. If Dr. Sdltzer had made such a statement,
the court believes there might have been a genuine issue of materid fact. However, since Nurse
Peterson’ s statements were completely consistent with the time-frame presented by Dr. Sdltzer, the
court finds there are no genuine issues of materia fact.

11 Bad faith may have been demonstrated if Nurse Peterson instructed Conneen to return to
work in one week, as opposed to the two weeks suggested by Dr. Seltzer. However, those are not the
facts of this case.
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court isunwillingto find animus on the part of Nurse Peterson. The court, therefore, cannot find that Nurse
Peterson misrepresented or fasified any statements of Dr. Sdltzer.*> 2 Thus, MBNA did not violate

breach the covenant of good faith.

V. CONCLUSION
For the foregoing reasons, the court will grant MBNA’ s motionfor summary judgment on boththe

ADA and breach of covenant of good faith clams.

12 Regarding the “ misrepresentation” alegation, Conneen has aso failed to demonstrate how, if
at dl, sherdied on Nurse Peterson’ s statements.

13 Since the court finds that the good faith claim is meritless, it will decline to discuss whether
the parties were collateraly estopped from litigating the truthfulness of Dr. Sdtzer’'s datement’s on this

point.
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