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Farnan, District Judge.

Pendi ng before the Court is a Mdtion To Consolidate (D.]I
33)! filed by Defendants, DaimerChrysler AG Daimer-Benz AG
Juergen Schrenmpp, and Manfred Gentz requesting the Court to
consol idate twenty-two class actions, and two rel ated actions
brought individually by Tracinda Corporation and G ickenhaus &
Co., respectively. Since the filing of Defendants’ WMbtion,
the twenty-two class actions were consolidated by an agreenent
anong the parties (D. 1. 30, 34, 35) and an Anmended
Consol i dated Class Action Conplaint was filed on behalf of the
Class Plaintiffs (D.1. 41). However, Defendants nmmintain that
the remaining two individual actions should be consolidated
with the consolidated class action. 1In response to
Def endants’ Motion, Class Plaintiffs, Tracinda Corporation and
d i ckenhaus & Co. oppose any further consolidation of these
actions. In the alternative, Tracinda and Qi ckenhaus propose
a “Plan of Coordination” which would require the Court to
enter an “Order OF Coordination” ainmed at establishing
procedures to be used by the parties during discovery. The
Motion has been fully briefed and is ripe for the Court’s

revi ew

1 All Docket Itemreferences are to the docunments as
filed in Civil Action No. 00-993-JJF.



DI SCUSSI ON
In pertinent part, Rule 42 of the Federal Rules of Civi
Procedure provides:
When actions involving a conmon question of |aw or
fact are pending before the court, it may order a
joint hearing or trial of any or all the matters in
issue in the actions; it may order all the actions
consol idated; and it may make such orders concerning
proceedi ngs therein as may tend to avoid unnecessary
costs or del ay.
Fed. R Civ. P. 42(a). Although common issues are a
prerequisite to consolidation, the Court nust also consider
such factors as the saving of noney, time and effort and any

prejudice to the rights of the parties as a result of

consol i dati on. See e.qg. Rohm & Hass Co. v. Mobil Gl Corp.,

525 F. Supp. 1298, 1309 (D. Del. 1981).

After reviewing the briefs in opposition to consolidation
filed by Class Plaintiffs, Tracinda and dickenhaus, it
appears to the Court that the primary concern anong the
parties is whether consolidation for trial is warranted in
this action. For exanple, in their opposition brief, Lead
Plaintiffs state that they “do not fundamentally oppose
consol idation for pre-trial purposes.” (D.1. 28 at 1).
However, Lead Plaintiffs contend that it is too early to
determ ne whet her the action should be consolidated for trial,

and if the actions are consolidated for discovery, they should



not be consolidated in the manner proposed by Defendants which
would Iimt all plaintiffs to serving one joint set of

di scovery requests and allow only one questioner at
depositions.

Li kewi se, Tracinda and dickenhaus acknow edge that there
is “overlap” anong the Conplaints in these actions and that
there are common factual and | egal questions anopng the
actions. (D.I. 29 at 21, D.1. 30 at 11). Neverthel ess,

G i ckenhaus and Tracinda maintain that their actions contain
separate common | aw cl ai mns based on all eged ora

nm srepresentations that are sufficient to defeat any request
for consolidation.

After reviewi ng the cases upon which G ickenhaus and
Tracinda rely in the context of the Conplaints in this case,
the Court disagrees with the position advanced by dickenhaus
and Traci nda. The cases upon which G ickenhaus and Traci nda
rely are cases involving the question of whether to certify a

cl ass under Rule 23 of the Federal Rules of Civil Procedure.

See e.g. Clark v. Watchie, 513 F.2d 994 (9th Cir. 1975);

G oshek v. Covington County Bank, [1979-1980 Transfer Binder]

Fed. Sec. L. Rep. (CCH) f 97,289 (N.D. Ala. Jan. 31, 1980);

Sanders v. Robinson Hunphrey/Am Express, Inc., [1986-1987

Transfer Binder] Fed. Sec. L. Rep. (CCH) { 92,880, at 94,272



(N.D. Ga. July 8, 1986). The standard under Rule 23 is

whet her common i ssues predom nate over individual questions, a
standard which is different than the standard for
consolidation under Rule 42(a). Further, it appears to the
Court that many of the facts relied upon by Traci nda and

G ickenhaus to support their conmmon |aw clains are facts
recited in the Class Action Conplaint, suggesting that these
facts may be relevant to the Class Plaintiffs’ action as well.
VWhere, as here, common questions of |aw and fact exist anpng
the claims advanced, the nere pursuit of a different |egal
theory or a different claimby one of the parties is

insufficient to defeat a notion to consoli date. See Aronson

v. McKesson HBOC, Inc., 79 F. Supp. 2d 1146, 1151 (N.D. Cal.

1999); Discount Bank & Trust Co. v. Salonmon Inc., 141 F.R D.

42, 44 (S.D.N. Y. 1992) (addition of a RICO claimby one
pl aintiff based on conduct alleged in earlier class action
conplaints is insufficient to warrant denial of

consolidation); Waldman v. Electrospace Corp., 68 F.R D. 281,

284 (S.D.N. Y. 1975) (holding that “[e] nough conmon and rel ated
i ssues exist with respect to all clainms” to warrant

consol i dation even though sonme plaintiffs raised a claimwhich
other plaintiffs did not raise). And, even if each and every

fact is not relevant to each and every party’s clains, the



Court finds that enough common issues of |aw and fact exist
anong the parties’ clains to satisfy the prerequisite of Rule
42(a).

Havi ng concl uded that the prerequisite for consolidation
has been established, the Court nust bal ance the benefits and
detrinments associated with consolidation. 1In this case,

d i ckenhaus and Traci nda nake duplicative argunents that they
will be prejudiced in this case, because they wll
“effectively be denied full-use of their counsel of choice,”
“be forced to accept counsel not of their choosing,” or their
counsel will be forced to represent the other plaintiffs.

(D.1. 30 at 1, 3, 22; D.I. 29 at 23-24). In the Court’s view,
Traci nda and dickenhaus’s fear is overstated. As the United
St ates Suprenme Court has recogni zed, consolidation “does not
nmerge the suits into a single cause, or change the rights of
the parties, or make those who are parties in one suit parties

in another.” Johnson v. Manhattan Ry. Co., 289 U.S. 479, 496-

497 (1933); Cella v. Togum Constructeur Ensenieier en

| ndustrie Alinmentaire, 173 F.3d 909 (3d Cir. 1999). |Indeed,

t hose courts considering simlar argunments concerning the
i npact of consolidation on a party’s choice of counsel or its
procedural and substantive rights have relied on Johnson to

conclude that no such prejudice will result from



consol i dati on. Pri mmvera Fam |lienstiftung v. Askin, 1173

F.R. D. 115, 129-130 (S.D.N. Y. 1997); Discount Bank, 141 F.R. D.

at 44. As in Primavera and Di scount Bank, the collective

Plaintiffs in this case will still be able to pursue any
i ndi vidual clainms they have and will still be able to maintain
their respective attorneys. |Indeed, dickenhaus and Traci nda

do not oppose sonme form of coordination and cooperation in
this case, and in the Court’s view, consolidation will further
t hose goals by requiring the parties to coordinate their
efforts while sinultaneously increasing the efficient handling
of these cases and easing the adm nistrative burdens on the
Court .

Mor eover, to enphasize the Court’s goals in consolidating
t hese cases without prejudicing or curtailing the parties’
rights, the Court will order consolidation at this juncture
wi t hout entering any detail ed discovery order. Discovery in
this matter is currently stayed, and by delaying the entry of
a nore detailed order, the Court seeks to give the parties an
opportunity to meaningfully discuss and coordinate a
sati sfactory approach to discovery. Further, the Court notes
that it can revisit and anend its order of consolidation as

circunstances require. See e.g., In re Repetitive Stress

Injury Litig., 11 F.3d 368, 372 (2d Cir. 1993). Accordingly,




the Court will only order consolidation for pre-trial and
di scovery purposes at this point, will reserve decision on the
guestion of consolidation for trial purposes, and will revisit
its consolidation order during the course of this litigation
as needed.

CONCLUSI ON

For the reasons discussed, Defendant’s Moti on For

Consolidation will be granted.

An appropriate Order will be entered.
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t he reasons



set forth in the Menorandum Opi nion issued this date,

| T 1S HEREBY ORDERED this 26 day of July 2001, that:

1. Def endants’ Mtion To Consolidate (D.1. 33 in Civil
Action No. 00-993) is GRANTED.

2. Civil Action Nos. 00-984-JJF, 00-993-JJF and 01-004-
JJF are CONSOLI DATED for pre-trial and discovery
pur poses.

3. Civil Action No. 00-993 shall be the |ead case. All
docunents filed in this consolidated action shall be
placed in the file of Civil Action No. 00-993-JJF.

4. The caption henceforth shall be:

N THE UNI TED STATES DI STRI CT COURT
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I N RE: DAI MLERCHRYSLER AG : Civil Action No.00-993/00-984/
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CONSOL| DATED ACTI ON
TRACI NDA CORPORATI ON,
a Nevada Corporati on,

Pl aintiff,
V.

DAl MLERCHRYSLER AG, a Feder al
Republic of Germany

cor poration; DAl MLER-BENZ AG, :
a Federal Republic of Germany :
cor poration; JUERGEN SCHREMPP, :
a citizen of the Federal :
Republic of Gernmany;

MANFRED GENTZ, a citizen of

t he Federal Republic of
Germany; H LMAR KOPPER, a
citizen of the Federal

Republ i c of Gernmany,



Def endant s.

GLI CKENHAUS & CO., et al.
Plaintiffs,
V.
DAl MLERCHRYSLER AG, et al.,

Def endant s;

UNI TED STATES DI STRI CT JUDGE



