IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

I N RE: . Chapter 11
KAI SER GROUP | NTERNATI ONAL, ; Bankruptcy Case No. 00-2263- MFW
I NC. , :

Debt or .

JAMES D. PIPPIN, et al.,

Appel | ant s, :
V. : Civil Action No. 01-508-JJF
KAl SER GROUP | NTERNATI ONAL,
I NC., et al.
Appel | ees.

Pamela S. Tikellis, Esquire of CH M CLES & TIKELLIS, LLP,
W | mi ngt on, Del awar e.

Of Counsel: J. Dennis Faucher, Esquire and M chael S.
Tarringer, Esquire of MLLER FAUCHER and CAFFERTY LLP,
Phi | adel phi a, Pennsyl vani a.

Attorneys for Appellants.

Mark M nuti, Esquire of SAUL EW NG LLP, WI m ngton, Del aware.
Of Counsel: G Christopher Meyer, Esquire, Christine Mirphy
Pi erpont, Esquire, Patrick J. Brooks, Esquire of SQUI RE
SANDERS & DEMPSEY L.L.P., Cleveland, Ohio.

Attorneys for Appell ees.

VEMORANDUM OPI NI ON

Novenmber 29, 2001

W | m ngt on, Del aware



Farnan, District Judge.

Presently before the Court is an appeal by Appellants,
James D. Pippin, Paul F. Smth, Edgar T. Randol and ot her
former sharehol ders of I CT Spectrum Construction, Inc.
(collectively, “Appellants”) fromthe April 11, 2001 Order (the
“Order”) of the United States Bankruptcy Court for the District
of Del aware (the “Bankruptcy Court”) subordinating clains
asserted by Appellants under Section 510(b) of the Bankruptcy
Code. For the reasons set forth below, the decision of the
Bankruptcy Court will be affirnmed.

BACKGROUND
| . Procedural Background

On June 9, 2000, the Debtors filed voluntary petitions for
relief under Chapter 11 of the Bankruptcy Code. The Debtors
continued to operate their businesses and manage their
properties as debtors-in-possession pursuant to Section 1107(a)
and 1108 of the Bankruptcy Code. Thereafter, Appellants tinmely
filed several Proofs of Claim asserting anong other things,
claims arising fromthe sale and purchase of the Debtors’
st ock.

On Septenmber 27, 2000, the Debtors’ filed their Fifth
Omi bus Objection To Duplicate Clains, Litigation Clains, No

Amount Owed Clainms And M sclassified Clains (the “Objection”)



seeki ng, anmong other things, to subordinate Appellants’ clains
under Section 510(b) of the Bankruptcy Code. The parties
briefed the issues raised by the Debtors’ CObjection and the
Bankruptcy Court held a hearing on March 16, 2001. On April
11, 2001, the Bankruptcy Court entered an Opi nion and Order
subordi nating Appellants’ clains under Section 510(b). This
appeal foll owed.
1. Factual Background

By way of background, Appellants’ clains arise in
connection with the February 5, 1998 nmerger of |ICT Spectrum
Constructors, Inc. (“ICT Spectrunt) and a subsidiary of the
Debtors, |CF Kaiser Advanced Technology, Inc. (“Kaiser”). To
ef fectuate the transaction, |ICT Spectrum Kaiser, and certain
sharehol ders of | CT Spectrum entered into an Agreenment and Pl an
of Merger (the “Merger Agreenment”). Pursuant to the terns of
the Merger Agreenment, Kaiser distributed a Private O fering
Mermor andum t o the sharehol ders of I CT Spectrum Thereafter, a
majority of I CT Spectrum s sharehol ders approved the Merger
Agreenent, and the contenpl ated transacti on was conpl eted on
March 17, 1998 with retroactive effect to January 1, 1998.

The Merger Agreenment governing this transaction provided
that 1CT's sharehol ders woul d receive 8.519 shares of Kaiser

conmmon stock in exchange for each share of | CT Spectrum stock



hel d by the sharehol der as of the Closing Date, subject to
potential post-closing adjustnents. On the Closing Date, the
out st andi ng shares of | CT Spectrum stock were converted into
approxi mately 1,500,000 shares of Kaiser common stock.

In addition to the provisions specifying the nunber of
shares available to I CT Spectruni s sharehol ders, the Merger
Agreenment al so provided for the value of the Kaiser stock
di stributed in exchange for the I CT Spectrum stock. Under the
terns of the Merger Agreenent, the Kaiser stock was to have a
val ue of $5.36 per share (the “Merger Value”). In the event
that the Kaiser share price did not neet the Merger Val ue,

Kai ser agreed to pay Contingent Merger Consideration in the
form of cash or cash plus a |limted anount of additional stock
at Kaiser’s discretion (the “fill-up provision”). The value of
t he Contingent Merger Consideration is determ ned by

cal cul ating the difference between the val ues of shares issued
to I CT Spectrunis sharehol ders and the Merger Val ue, as

adj usted on March 1, 2001.

The Kai ser stock was al so subject to a resale restriction
under the Merger Agreenment. However, if the price of the
Kai ser shares reached the Merger Value before March 1, 2001
the resale restriction was renmoved, and |CT sharehol ders were

permtted to sell or retain their shares of Kaiser stock



On March 24, 1999, approximtely one year after the
Cl osing Date of the nerger transaction, Appellant Pippin, one
of the ICT sharehol ders who approved the nerger, filed a class
action lawsuit against Kaiser, some of its subsidiaries and
three of its officers in the United States District Court of
the District of Idaho. |In that action, Appellant Pippin and
ot her I CT sharehol ders all ege clains of fraud and breach of
contract. Specifically, the ICT Sharehol ders allege that the
Debtors made fal se and m sl eading statenents and om ssions in
the Private Offering Menorandum and fraudul ently induced ICT s
shar ehol ders to approve the merger.
[l The Bankruptcy Court’s Order

After a hearing on the Debtors’ Objection to the
Appel l ants’ Proofs of Claim the Bankruptcy Court entered a
Mermor andum Opi ni on and Order dated April 11, 2001 subordinating
Appel I ants’ cl ai ms under Section 510(b) of the Bankruptcy Code.
Concl uding that 1CT’s sharehol ders did not divest thensel ves of
their rights as shareholders at any tine, and that their clains
arose in connection with the purchase of the Debtors’ stock and
not as the result of a debt instrunment, the Bankruptcy Court
concluded that the clainms of ICI's sharehol ders were subject to
mandat ory subordi nati on under Section 510(b) of the Bankruptcy

Code. Wth this background in mnd, the Court will address the



i ssues raised by the instant appeal.

DI SCUSSI ON

I . St andard of Review

Pursuant to Federal Rule of Bankruptcy Procedure 8013, the
Court “may affirm nodify, or reverse a bankruptcy judge's
judgment, order or decree or remand with instructions for
further proceedings.” Fed. R Bankr. P. 8013. In reviewing a
case on appeal, the bankruptcy court’s factual determ nations
are subject to deference and shall not be set aside unless

clearly erroneous. 1d.; see In re Gutpelet, 137 F.3d 748, 750

(3d Cir. 1998). However, a bankruptcy court’s concl usions of
| aw are subject to plenary review and are consi dered de novo by

the reviewing court. Meespierson, Inc. v. Strategic Tel ecom

Inc., 202 B.R 845, 847 (D. Del. 1996). M xed questions of |aw
and fact are subject to a “m xed standard of review under

whi ch the appellate court accepts finding of “historical or
narrative facts unless clearly erroneous, but exercise[s]

pl enary review of the trial court’s choice and interpretation
of |l egal precepts and its application of those precepts to the

hi storical facts.” Mell on Bank, N.A. v. Metro Communi cati ons,




Inc., 945 F.2d 635, 641-642 (3d Cir. 1991) (citing Universal

Mneral, Inc. v. C A Hughes & Co., 669 F.2d 98, 101-02 (3d

Cir. 1981)), cert. denied., 112 S. Ct. 1476 (1992).

1. Whether The Bankruptcy Court Erred In Concludi ng That
Appel lants’ Cl ai ns Are Subordi nated Under Section 510(b)
Of The Bankruptcy Code

In pertinent part, Section 510(b) provides:

[A] claimarising fromrecission of a purchase or

sale of a security of the debtor or of an affiliate

of the debtor, for damages arising fromthe purchase

or sale of such a security, or for reinbursenent or

contribution allowed under Section 502 on account of

such a claim shall be subordinated to all clains or

interest that are senior to or equal the clainms or

I nterest represented by such security, except that if

such security is common stock, such claimhas the

sane priority as conmon stock.
11 U.S.C. 8 510(b). In arguing that the Bankruptcy Court’s
April 11 Order subordinating their clainm was erroneous,
Appel l ants contend that Section 510(b) does not apply to their
clai ms, because the alleged wongful conducting giving rise to
their clainms occurred subsequent to their purchase of the
Debtors’ stock. Thus, Appellants contend that their clains are
not clainms “arising fronf the purchase of securities within the
meani ng of Section 510(b).

I nterpreting the neaning of Section 510(b), this Court has

previously adopted the analysis set forth in lIn re Ganite

Partners, L.P., 208 B.R 332, 344 (Bankr. S.D.N. Y. 1997) and




concl uded that Section 510(b) should be construed broadly to
i nclude claimarising from subsequent events if they are
causally linked to the initial purchase or sale of securities.

In re Phillips Services (Delaware)., Inc., Civ. Act. No. 00-502,

mem op. at 19 (D. Del. Nov. 28, 2001) (collecting cases
adopting the Granite court’s decision).

In this case, Appellants contend that their clains arise
fromthe Debtors’ post-purchase breach of the Merger Agreenent
and therefore, they did not arise fromthe purchase or sale of
the Debtors’ securities. Specifically, Appellants contend that
t he Debtors breached the Merger Agreenent well after the
purchase or sale of the Debtors’ securities by failing to
adhere to the fill-up provision.

After review ng Appellants’ argunment in light of the
applicable law, the Court disagrees with Appellants’
contention. Under the Bankruptcy Code, the term“claini is
defined broadly to include “a right to paynent, whether or not
such right is reduced to judgnment, |iquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed, undisputed,
| egal , equitable, secured or unsecured.” 11 U.S.C. § 101(5).

I n accordance with this definition, Appellants’ right to
payment under the fill-up provision existed on the day the

Mer ger Agreenent was executed. See e.g. In re NAL Financi al




G oup, Inc., 237 B.R 225, 231 (S.D. Fla. 1999) (“The non-

breaching party’' s cause of action for breach of contract
nevert hel ess arises fromthe execution of the contract.”). The
Merger Agreenment effectuated the sale of the Debtors’ stock to
Appel l ants, and the fill-up provision and any danmages rel at ed
to its breach are directly related to the initial purchase and
sal e of the Debtors’ stock. Further, the fill-up provision
essentially contenpl ated anot her purchase and/or sale of the
Debtors’ stock, because it permtted the Debtors at their

di scretion to i ssue stock and/ or make a cash paynment to

Appel lants to raise the market value of their shares of the
Debtors’ stock. Accordingly, in the Court’s view, Appellants’
breach of contract clains are clainms arising fromthe purchase
or sale of the Debtors’ securities within the nmeani ng of
Section 510(b).

Appel l ants al so suggest that their clains are not subject
to Section 510(b), because their clains are contract clains and
not tort clainms. However, Section 510(b) contains no
restrictions limting its application to certain types of
claims, and the Court declines to read such a restriction into

t he express | anguage of Section 510(b). See e.qg. In re

International Wreless, 257 B.R 739, 746 (Bankr. D. Del.

2001); In re Public Serv. Co. of New Hanpshire, 129 B.R 5-6



(Bankr. D.N H 1991).

Lastly, Appellants contend that they should not be treated
as “equity-hol ders,” because they divested thenselves of the
right to sell their shares under the Merger Agreenent. To this
effect, Appellants contend that they are nore |ike general
creditors than the beneficial owners of a security.

The purpose and intent of Section 510(b) is to prevent an
equity holder fromelevating his or her claimto unsecured
creditor status by asserting a claimfor recission of his or
her purchase of the debtor’s securities or by asserting a tort
claimfor damages arising out of his purchase of the debtor’s

securities. See In re NAL Financial Goup, Inc., 237 B.R 225,

232 (Bankr. S.D. Fla. 1999) (discussing purpose of Section
510(b)) (citations omtted). To this effect, Section 510(b)
furthers the principle espoused by the absolute priority rule,
i.e. that “creditors stand ahead of the investors on the
receiving line.” ld. at 233, n.6. By their argunent,
Appel | ants suggest that because they were restricted from
selling their shares for a period of time under the Merger
Agreement, they should not be treated as equity-hol ders.
However, the Court is not persuaded that the limted sal es
restriction contained in the Merger Agreenent is sufficient to

strip Appellants of their status as equity-holders. As the



Bankruptcy Court aptly observed:

Even during the restricted period, the ICT

Shar ehol ders retained the ‘upside’ in any val ue of

t he Debtors’ stock. The Merger Agreenent provided

that if the stock price went about the Merger Val ue

during the restricted period, the ICT Sharehol ders

could require that the Debtors buy the stock from

t hem or arrange its sale.
(D.1. 9, Ex. 1 at 9-10). While the restricted period served to
enhance Appellants’ investnent prospects, it did not elimnate
the risks inherent in being a shareholder. Further, the
restricted period did not divest Appellants of their right to
share in the Debtors’ profits or their right to increase the
value of their investnent, both of which are fundanent al
aspects of stock ownership. Indeed, the sales restriction and
fill-up provisions actually furthered these interests. Because
Appel l ants retained their expectations and rights as
shar ehol ders, the Court cannot conclude that these
circunstances justify a departure fromthe absolute priority
rule such that Section 510(b) should not apply to Appellants’
claims. Accordingly, the Court concludes that the Bankruptcy
Court correctly concluded that Appellants’ clainms are subject
to mandat ory subordi nati on under Section 510(b), and therefore,
the Court will affirmthe April 11 Order of the Bankruptcy
Court.

CONCLUSI ON

10



For

11, 2001 Order

t he reasons di scussed,

t he Bankruptcy Court’s April

subordi nating Appellants’ clains pursuant to

Section 510(b) of the Bankruptcy Code will be affirned.

An appropriate O der w |

be entered.

11



IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

I N RE: . Chapter 11
KAI SER GROUP | NTERNATI ONAL, ; Bankruptcy Case No. 00-2263- MFW
I NC. , :

Debt or .

JAMES D. PIPPIN, et al.,

Appel | ant s, :
V. : Civil Action No. 01-508-JJF
KAl SER GROUP | NTERNATI ONAL,
I NC., et al.
Appel | ees.

ORDER
At WI mngton, this 29 day of Novenmber 2001, for the
reasons set forth in the Menmorandum Opi nion issued this date;
| T 1S HEREBY ORDERED t hat the Bankruptcy Court’s April 11,
2000 Order subordinating Appellants’ clains pursuant to Section

510(b) of the Bankruptcy Code is AFFI RVED.

JOSEPH J. FARNAN, JR.
UNI TED STATES DI STRI CT JUDGE




