IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LIAFAIL, INC,,
Plaintiff and Counterclaim CONSOLIDATED
Defendant
V. C.A. No. 01-599 GMS and

C.A. No. 01-678 GMS
LEARNING 2000, INC.,

JAMES RICHARD STORY, I,
individually, ANTONIO SANTINI,
individualy, ILC, INC., SFD, INC,. and
S & SENTERPRISES,

Defendants and Counterdlaim
Plaintiffs and Third-Party Plaintiffs,

V.

FRANK STUCKI,

N N N N N N N N N N N N N N N N N N N N N

Third-Party Defendant.

MEMORANDUM AND ORDER

INTRODUCTION

On June 5, 2001, the plaintiff and counter-claim defendant, Liafail, Inc. (“Liafail”) filed a
complaint in the United States District Court for the Western District of Kentucky, setting forth
various contractual theories of liability. The United States District Court for the Western District
of Kentucky transferred this case to the United States District Court for the District of Delaware on
August 29, 2001. This case became Civil Action Number 01-599-GMS.

On October 9, 2001, L earning 2000, Inc (“L2K™) commenced Civil Action Number 01-678-
GMSinthe United States District Court for the District of Delaware. Inthat complaint, L2K alleges

that Liafail violated, inter alia, Section 43 of the Lanham Act, 15 U.S.C. § 1125(a); Section 2532



of the Delaware Uniform Deceptive Trade Practices Act, and the Anti-Cybersquatting Consumer
Protection Act, 15 U.S.C. § 1125(d).

By stipulation of the parties, the court consolidated Civil Actions01-599-GM S and 01-678-
GMS on November 2, 2001.

Presently before the court is L2K’s motion for relief from spoliation of evidence. For the
following reasons, the court will grant this motion in part.

. BACKGROUND

On October 30, 2001, pursuant to Federal Rule of Civil Procedure26(a)(1), Liafail identified
its national sales manager, Steve Shorov (“ Sborov”) as “likely to have discoverable information
concerning the writings at issue in Liafail’s complaint and/or Liafail’s claims, contentions or
defensesrelating thereto; including, but not limited to, discoverableinformation concerning theday-
to-day operations of L earning 2000; and L earning 2000'scomplaint against Liafail and itsprincipas
and/or Learning 2000's claims relating thereto.”

OnNovember 2,2001, L 2K andLiafail stipulatedthat “theywill preserveall documents, data
compilations and tangible things that arein their possession, custody or control, which are relevant
or could lead to the discovery of relevant information concerning each party’ sclaimsin the above-
captioned lawsuit.” On November 20, 2001, L2K served requests for production of documents
directed to Liafail. The requests sought, among other things:

(2) all documents concerning Liafail’s marketing, sale, or
digtribution of the Lifetime Library;

(2) al documents concerning any marketing and sales
materias provided by Liafail or representatives involved in the sale
or marketing of the Lifetime Library or Learning 2000 Lifetime

Library;



(3) al documents concerning all work product produced by
Liafail’s representatives engaged in the marketing, sale, and
distribution of the Lifetime Library; and

(4) all demonstration, sales, and marketing materials for the
LifetimeLi brgry used and/or created by Liafail, itsagents, employees
or representatives.

The requests further asked Liafail to identify and describe “ any document requested herein
[that] was formerly in your possession, custody or control and has been lost or destroyed or
otherwise disposed of . . . .”

In response to these requests, Sborov gave Liafail the L2K-issued laptop that he had been
using while gaining knowledge of the day-to-day operationsof L2K, both asits sales representative
and as its national sales manager. Upon receiving the laptop, L2K alleges that Liafail’s Vice-
President, Keith Hanson (*Hanson™) purged all thefilesfrom thecomputer. L2K further allegesthat
Liafail made no effort to preserve the Sborov files by copying them onto another hard drive, disk or
other medium before their destruction.

L2K was able to reconstruct some, but not all, of the Sborov files. L2K maintains that, as
far ascan be ascertained, virtually all of the Sborov Fileswererelevant to theissuesin thislitigation.
Indeed, L2K arguesthat, not only werethey relevant, the documentswere highly incriminating. For
example, according to L 2K, the documentsincluded an e-mail received by Sborov, and forwarded
to Stucki, which established that, in July 2001, Lafail sales representatives were promoting the
Lifetime Library by using L2K marketing materials. L2K also points to an e-mail which it claims
establishes that, two months later, Liafail sales representatives were still promoting the Lifetime

Library by using a demonstration CD that had “Learning 2000 [] splashed all over” it. The email

alsoimplicated Stucki’ sknowledge of these actions. L2K maintainsthat, to date, Liafail hasdenied



that the conduct evidenced by these e-mails occurred. Alternatively, Liafail deniesthat it had any
notice that its sales representatives engaged in the conduct described in these e-mails.

Oneweek beforethe close of discovery, L2K allegesthat it discovered additional spoliation
during Frank Stucki’ s (“ Stucki”) deposition. At hisdeposition, Stucki testified that he“ trashed two
laptopsin thelast seven months.” Specificaly, hetestified that he dropped thefirst laptop when he
was staying & somebody’s house in Arizona. The second laptop “slipped out of [his] hands” at
home. During his deposition, he maintained that the information on both laptops was destroyed.

With respect to thefirst laptop (“the 1700 laptop”), Stucki initially testified that “[t]herewas
nothing on therethat - regardingthislitigation . ...” Later, he contradicted hisclaim of irrelevance
by testifying that whatever was on that |aptop was made available to litigation counsel before he
disposed of it. L2K now maintainsthat Liafail’s counsel has not confirmed that the files from the
1700 laptop were in fact searched and produced. Nor has it clarified whether (1) it made an
independent judgment as to whether the documents on the 1700 laptop were responsive, or (2)
whether it simply relied on Stucki’ s layperson’ s view of what he believed to be discoverable.

With respect to the second laptop (“the 1720 laptop”), Stucki was unable to confirm that
everything on that laptop was made available to his counsel before it was destroyed. Liafail’s
counsel itself refused to confirm whether it had, infact, searched thefileson thelaptop and whether
responsive documents were produced or identified on aprivilege log.

In response, Liafail now contendsthat L2K “already has in its possession the documents at
issueintheinstant motion.” Specifically, Liafail has submitted affidavitsto the effect that all of the
relevant information was removed from the laptop computers, saved, and then made available to

L2K.



1. DISCUSSION

A. The Disputed Files

L2K contends that, in the past, Liafail has maintained that the information L2K now seeks
was inadvertently destroyed and is no longer available for production. In response to the present
motion, however, Liafail has brought forth affidavits, albet of questionable validity given its
previous assurancesthat theinformation no longer exists, that theinformation doesindeed exist and
isavailablefor production. SeeLiafail’sAnswer Brief at 4-5. Liafail even goesso far astoindicate,
without any citations to record evidence to support its claims, that the files “where rdevant and
appropriate” have been produced to L2K. Seeid. at 2-4 (stating that all relevant information from
the Shorov laptop had been produced and that backup files of this information exist). Liafail’s
current position on the whereabouts of the discovery sought indicatesthat Liafail may have engaged
in questionable discovery tactics. Nevertheless, because on the record before the court, it isunclear
what has been produced, and what must still be produced, the court will not immediately sanction
Liafail. Rather, it will first afford Liafail the opportunity to correct or clarify the discovery record
by producing the requested documentswhichit has claimed areavailable, or by producing the Bates
Numbers of documents which it claimsit has already produced.*

B. Sanctions

For thefollowing reasons, should Liafall chose not to heed the court’ sorder and producethe

This order includes the production of all relevant documents within the meaning of
Federal Rule of Evidence 401, including those which Liafail has conceded it did not produce due
to “marginal relevance.” SeeLiafail’s Answer Brief at 7, n.6. The order further includes
information which Liafail believes L2K already hasin its possession due to its own computer file
restoration efforts. See e.g. Land Ocean Logistics, Inc. v. Aqua Gulf Corp., 181 F.R.D. 229, 240
(W.D.N.Y. 1998) (holding that the defendants “must produce requested documents. . . regardless
of whether Plaintiff is also in possession of the documents.”).
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documents of whichit claimsto have possession, the court will order sanctionsagainst it intheform
of an adverse inference jury instruction.

Where the nature of the alleged breach of a discovery obligation is the non-production of
evidence, the court has broad discretion in fashioning an appropriate sanction. See Residential
Funding Corp. v. DegeorgeFin. Corp., 306 F.3d 99, 107 (2d Cir. 2002). Inexercisingitsdiscretion,
the court may impose an adverse inference instruction where: (1) the party having control over the
evidence had an obligationto timely produceit; (2) theparty had a“ cul pabl e state of mind;” and (3)
themissing evidenceis*relevant” suchthat areasonabletrier of fact could find that it would support
the other party’sclaim or defense. Seeid. Liafail has not argued that the discovery at issue was, or
is, out of its control, nor that it did not have an obligation to timely produce it. Thus, the court
concludesthat thefirst prong of thetest hasbeen met. 1t will now address the remainingtwo prongs.

With regard to the cul pability prong, the court findsthat, should Liafail disregard this order,
it will have acted in bad faith. Specificaly, if Liafail does not produce the requested files, it will
then bein the position of having intentionally misrepresented the avail ability of the evidence before
the court on this motion.

Further informing the court’s decision on this point are the clear discrepanciesin Liafail’s
two versions of the events, which tend to demondrate bad faith onits part. For example, in his
present affidavit, Stucki testified that attempts were made to save the contents of the 1700 laptop,
and that, indeed, the contentswere saved. See Stucki Affidavit at 4. During hisearlier deposition,
however, Stucki tegtified that the contents of the 1700 |aptop were* destroyed,” and that no attempts
were made to retrieve the documents from that laptop. See Stucki Deposition at 1366.

Additionally, Stucki’s affidavit claims that the entire contents of the 1720 laptop were



transferred to the old 1700 laptop and that “[t]he transfer was successful and . . . no documents or
filed were omitted from the transfer and noneweredeleted.” Stucki Affidavit at 6. Stucki further
states in his affidavit that, “1 have reviewed the contents of the 1700 laptop | now use and have
confirmed that all potentially relevant information which was contained on it . . . has been made
available to my counsd.” Id. at § 8. The court finds it difficult to reconcile this statement with
Liafail’ scounsel’ searlier representation that both |aptops were discarded because they could not be
repaired. SeeJune 20, 2002 L etter from W. Bruce Bairdto Sean K. Hornbeck (stating that the Stucki
computers “were not repairable [and] they were disposed of long ago.”).

Finally, the court is satisfied that the requested discovery documents are relevant, such that
a“reasonabletrier of fact could infer that * the destroyed [or unavailable] evidence would have been
of the nature alleged by the party affected by itsdestruction.”” Residential Funding Corp.. 306 F.3d
at 109. Liafail hasput Stucki’sscienter at issuein thislitigation by denying that he had knowledge
of certain events. Accordingly, the identity of the documents he had stored on his laptops may be
probabtive of what he knew or should have known.

With regard to the relevance of the Shorov files, L2K has represented that, based on the
information it was able to salvage, thefileswererelevant to theissuesin thislitigation. By way of
example, L 2K hasprovided an e-mail received by Sborov, and forwarded by Stucki, which allegedly
establishesthat, in July 2001, Liafail sales representatives were promoting the Lifetime Library by
using L2K marketing materials. See Liafail’s Opening Brief, Ex. K.

Additionally, the court notesthat ajury would be permitted to infer that Liafail’s bad faith
aloneissufficient circumstantial evidence from which areasonablefact finder could conclude that

the missing evidencewas unfavorableto that party. See Residential Funding Corp., 306 F.3d at 109.



Accordingly, the court finds that the requisite relevance factor has been satisfied.
V. CONCLUSION

Thus, while it would be entirely appropriate for the court to sanction Liafail immediaely
based on the conflicting stories Liafail has espoused in an apparent attempt to perform an end-run
around both L 2K’ sdiscovery reguests and the current motion, the court neverthel ess concludes that
the morejust routeisto allow Liafail to correct its gpparent wrongs before imposing sanctions.?

For the aforementioned reasons, IT ISHEREBY ORDERED that:

1. L2K’sMotion for Relief from Spoliation of Evidence (D.l. 260) is GRANTED as
follows:

2. Liafail shall produce any and all relevant documents, files, or the like, originating
from the Sborov laptop, aswell asthe 1700 and 1720 laptops, within thirty (30) days
of the date of this order.

3. Should Liafail not comply with this order, the court will order sanctionsagainst itin
the form of an adverse inference jury instruction.

4, L2K’ srequestsfor costsasaresult of Liafail’ salleged misconduct isDENIED at this

time.

Dated: December 23, 2002 Gregory M. Sleet
UNITED STATESDISTRICT JUDGE

?In light of counsel’s joint request for additional time to respond to the motionsin limine,
and the need to movethe trial to alater date as aresult of this request, the court finds this
solution to be imminently fair to both parties.



