N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

JOSEPH P. WASHI NGTON
Plaintiff,
v. : Givil Action No. 01-617-JJF

ROBERT B. CURRY, and THE
UNI TED STATES OF AMERI CA,

Def endant s.

Joseph P. Washington, Pro Se Plaintiff.

Rosamari a Tassone, Esquire of The WI| m ngton Law Departnent,
W | m ngton, Del awar e.
Attorney for Robert B. Curry.

Judith M Kinney, Esquire, Assistant United States Attorney,
W | m ngton, Delaware. O Counsel: John C. Flynn, Esquire of
The Departnment OfF The Treasury, United States Custonms Service,
Bal ti nore, Maryl and.

Attorney for The United States Of Anmeri ca.

VEMORANDUM OPI NI ON

February 14, 2002
W | m ngt on, Del awar e



FARNAN, District Judge

Presently before the Court is a Mdtion To Dism ss
Pursuant To Federal Rule OF Civil Procedure 12(b)(1), O 1In
The Alternative, Mtion For Summary Judgnment (D.I1. 7) filed by
Def endant the United States of Anerica (hereinafter “the
United States”)! and a Motion To Dismiss Pursuant To Federal
Rule OF Civil Procedure 12(b)(6), O In The Alternative,
Moti on For Summary Judgnment Pursuant To Federal Rule O Civi
Procedure 56(b) (D.1. 17) filed by Defendant Robert B. Curry.
For the reasons discussed below, the Mtions (D. 1. 7; D.I. 17)
filed by the United States and Robert B. Curry will be
gr ant ed.
| . BACKGROUND

Plaintiff Joseph P. Washington (hereinafter “Plaintiff”)
is proceeding in this matter pro se. On August 21, 2001,
Plaintiff filed this action in the Superior Court of the State
of Del aware, New Castle County, nan ng Robert B. Curry
(hereinafter “Curry”) and Kevin A. Megetrick (actually spelled
McGetrick)(hereinafter “McGetrick”) as defendants. (See D.I.

1; D.1. 5).

! The United States’ Mdtion To Dismiss (D.I. 7) corrects
its former Motion To Dismss (D. 1. 4). However, the United
States relies upon its original Menorandum OF Points And
Aut horities (D.1. 5) in support of its corrected Motion To
Dismss (D.I. 7).



By his Conplaint, Plaintiff alleges that he was working
on the dock of the port of WI mngton on August 16, 1999.
(D.1. 5, Ex. A. Plaintiff alleges that Curry, of the
W I m ngton Police Departnent’s Drug Organized Crine and Vice
Unit, informed himthat he would be arrested if he did not
submt to a search of his person. (D.I. 5, Ex. A). Plaintiff
al | eges that he was subsequently assaulted “by at |east three
officers,” had a stun weapon used on him was pushed to the
ground, arrested, strip searched, and spent the night in jail.
(D.1. 5, Ex. A). Plaintiff further alleges that Curry and
McGetrick, a special agent of the United States Custons
Service, “lied on a conplaint” about him (D. 1. 5, Ex. A).

On Septenber 12, 2001, this matter was renoved to this
Court pursuant to 28 U.S.C. § 1442(a)(1l), as an action agai nst
an officer of a United States agency. (See D.1. 1). On
Septenber 19, 2001, the United States filed a Notice O
Substitution (D.1. 3) pursuant to the Federal Enpl oyees
Liability Reform and Tort Conpensation Act of 1998
(hereinafter “FTCA”)(codified at 28 U S.C. § 2671-2680), to
amend the caption of this matter to reflect the substitution

of the United States for MGetrick.? (D.1. 3). Because the

2 Specifically, 28 U.S.C. § 2679(d) (1) provides:
Upon certification by the Attorney CGeneral that the
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Court concluded that McGetrick was acting within the scope of
his enpl oynent at the tinme of the alleged incident, the Court
granted the United States’ Notice Of Substitution (D.I. 3) on
Sept enber 25, 2001.

Al t hough Plaintiff’s Conmplaint is a bit unclear, the
Court construes Plaintiff’'s Conplaint to allege six causes of
action arising under Delaware State tort law. (See D.I. 5,
Ex. A). Specifically, Plaintiff’s Conplaint appears to allege
claims of assault, battery, false arrest, false inprisonnent,
abuse of process, and malicious prosecution. (See D.I. 5, Ex.
A) .

On Septenber 20, 2001, the United States, as substituted
for McGetrick, filed a Motion To Dismiss Plaintiff’s Conpl ai nt
(D.1. 7) for lack of subject matter jurisdiction, or in the
alternative, for sunmary judgnent. Additionally, on Decenber
7, 2001, Curry filed a Motion To Dism ss Plaintiff’s Conpl ai nt
(D.1. 17) for failure to state a claimupon which relief can

be granted, or in the alternative, for summary judgnment.

def endant enpl oyee was acting within the scope of his

of fice or enploynment at the time of the incident out of
whi ch the claimarose, any civil action or proceeding
conmmenced upon such claimin a United States district
court shall be deenmed an action against the United States
under the provisions of this title and all references
thereto, and the United States shall be substituted as
the party defendant.



I'1. DI SCUSSI ON

A. VWhet her The United States’ Mdition To Dism ss Should
Be G ant ed

By its Motion, the United States contends that
Plaintiff’s Conplaint should be dism ssed for |ack of subject
matter jurisdiction for failure to conply with the FTCA.

(D.1. 5). Specifically, the United States contends that
Plaintiff failed to file an adm nistrative claimwth the
United States Custons Service prior to filing his Conplaint in
this action, in violation of 28 U.S.C. 8§ 2675(a). (D.l1. 5 at
2-5). In support of its contention, the United States has
submtted the affidavit of David Call ahan, the Resident Agent
in Charge of the United States Custonms Service' s Ofice of

| nvestigations in Phil adel phia, Pennsylvania. (D.I. 5, EXx.

B). Because M. Callahan has declared that Plaintiff has
presented no adm nistrative action to the United States Custom
Service relating to the incident alleged in Plaintiff’s

Conpl aint, the United States contends that Plaintiff’'s
Conpl ai nt nmust be dism ssed for |ack of subject matter
jurisdiction. (D.I. 5 at 5).

The FTCA contains an adm ni strative exhaustion
requi rement, which provides:

An action shall not be instituted upon a clai m against
the United States for noney danmages for injury . . . or



personal injury . . . caused by the negligent or w ongful
act or om ssion of any enpl oyee of the Governnent while
acting within the scope of his office or enploynent,

unl ess the claimant shall have first presented the claim
to the appropriate Federal agency and his cl ai m shal

have been finally denied by the agency in witing and
sent by certified or registered mail.

28 U.S.C. 8 2675(a). Fulfillnment of the adm nistrative
exhaustion requirement is essential to a court’s subject

matter jurisdiction over a claimunder the FTCA. See MNei l

v. United States, 508 U S. 106, 113 (1993)(holding that “[t]he

FTCA bars claimants frombringing suit in federal court until
t hey have exhausted their admnistrative remedies”); Livera v.

First National State Bank of New Jersey, 879 F.2d 1186, 1194

(39 Cir. 1989), cert. denied 493 U. S. 937 (1989) (expl aining

t hat exhaustion “is a jurisdictional requirement not subject
to waiver by the governnment”).

After reviewing the record and the applicable law on this
i ssue, the Court concludes that Plaintiff’s Conpl aint agai nst
the United States | acks subject matter jurisdiction because
Plaintiff has failed to present his claimto the appropriate
Federal agency in violation of the FTCA. See 28 U. S.C. 8§
2675(a). Because MGetick was acting within the scope of his
enpl oynent when this alleged incident occurred, the
appropri ate Federal agency in this case is the United States

Custons Service. See 28 U.S.C. 8§ 2671 (providing that the



“appropri ate Federal agency” is the agency whose activities
gave rise to the claim. In light of M. Callahan’s sworn
affidavit, the record is clear that Plaintiff has failed to
present his claimto the United States Custons Service.?® (See
D.1. 5, Ex. B). Accordingly, Plaintiff’s Conplaint agai nst
the United States will be dism ssed for |lack of subject matter

jurisdiction. See MNeil, 508 U S. at 113; Livera, 879 F.2d

at 1194.

B. Whet her Curry’'s Motion To Dism ss Should Be G anted

By his Mdtion, Curry contends that Plaintiff’s Conplaint
shoul d be di snm ssed because he is inmune fromcivil liability
pursuant 19 U.S.C. 8507(b). (D.1. 17). Curry contends that,
on August 16, 1999, he was assigned to assist the United
States Custonms Service in conducting border searches for
narcotics at the Port of WInmngton. (D.I. 17 at 1). 1In a
briefing held prior to the commencenent of the operation,
Curry contends that MGetrick directed the WI m ngton Police
Officers to conduct a brief pat down search of all individuals
handling cargo froma foreign port. (D.I. 17 at 5). Pursuant
to McGetrick’s direction, Curry contends that he approached

Plaintiff, who was handling cargo froma foreign vessel, and

31In his Answering Brief (D.1. 18) to the United States’
Motion To Dismiss (D.I. 7), Plaintiff fails to address the
United States’ jurisdictional argunment. (See D.1. 18).
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requested that Plaintiff submt to a brief pat down search
(D.1. 17 at 5). Curry further contends that he explained to
Plaintiff the necessity for the search, and inforned Plaintiff
that Plaintiff could be subject to arrest in the event
Plaintiff failed to conply. (D.1. 17 at 5). Because Curry
contends that at all relevant tinmes he was acting at the
request and direction of United States Custons Agent MGetrick
in an ordinary, reasonably prudent manner, Curry contends that
he is immune fromcivil liability pursuant to 19 U S. C
8507(b) and Plaintiff’s Conplaint should be dism ssed. (D.I.
17 at 5).

After reviewing Plaintiff’s Conplaint and the applicable
law on this issue, the Court concludes that Curry is inmune
fromcivil liability. Pursuant to 19 U. S.C 8507(Db):

[a] ny person other than an officer or enployee of the

United States who renders assistance in good faith upon

the request of a custons officer shall not be held liable

for any civil damages as a result of the rendering of
such assistance if the assisting person acts as an

ordi nary, reasonably prudent person woul d have acted

under the sanme or simlar circunstances.

Plaintiff’s Conplaint seenms to confirmthat Curry was worKking
with the United States Customs Service on the date of the
all eged incident, and Plaintiff fails to address Curry’s

immunity argunment in his Answering Brief. (See D.I. 5, Ex. A

D.1. 18). Additionally, Plaintiff’s Conplaint fails to allege



that Curry’s conduct was unreasonable. (See D.I. 5, Ex. A).
Wth respect to Curry’s conduct at the time of the all eged
search, Plaintiff alleges only that Curry “told me | would be
arrested if | did not su[bJmt to a search of ny person.”
(See D.I. 5, Ex. A). Because the Court concludes that this
al | egati on does not constitute unreasonabl e conduct, and
because Plaintiff’'s Conplaint seens to confirmthat Curry was
working with the United States Custons Service, the Court
concludes that Curry is immune fromliability pursuant to 19
U S.C. 8507(b).# Accordingly, Plaintiff’s Conplaint against
Curry will be disni ssed.
I CONCLUSI ON

For the reasons discussed, the Motions To Dism ss (D.I
7; D.1. 17) filed by the United States and Curry w Il be
gr ant ed.

An appropriate Order will be entered.

4 Curry also contends that he is imune fromsuit under
t he Municipal Tort Clainms Act, 10 Del.C 84011, et seq.,
because Plaintiff has failed to allege that Curry acted
outside the scope of his enploynment as an officer of the
W | m ngton Police Departnent, or acted with wanton negligence

or willful and malicious intent. (D.I. 17 at 5). However,
because the Court has concluded that Curry is imune from
civil liability pursuant to 19 U S.C. 8507(b), the Court wll

not address Curry’s additional argunent.



N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

JOSEPH P. WASHI NGTON

V.

Plaintiff,

Civil Action No. 01-617-JJF

ROBERT B. CURRY, and THE
UNI TED STATES OF AMERI CA

Def endant s.

ORDER

At W Il mngton this_14t" day of February, 2002, for the

reasons set forth in the Menorandum Opi nion issued this date;

| T 1 S HEREBY ORDERED t hat :

1)

2)

The United States’ Mtion To Dism ss Pursuant To
Federal Rule OF Civil Procedure 12(b)(1), O In The
Al ternative, Mtion For Sunmmary Judgnment (D.I. 7) is
GRANTED

Curry’s Motion To Dism ss Pursuant To Federal Rule
O Civil Procedure 12(b)(6), O In The Alternative,
Moti on For Summary Judgnment Pursuant To Federal Rule

O Civil Procedure 56(b) (D.1. 17) is GRANTED

JOSEPH J. FARNAN, JR.
UNI TED STATES DI STRI CT JUDGE




