IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

OMNICOM GROUP, INC., and
HARRISON & STAR, INC,,

Hantiffs,
C.A. No. 01-839-GM S
V.

EMPLOY ERS REINSURANCE
CORPORATION,

N N N N N N N N N N NS

Defendant.

MEMORANDUM AND ORDER

INTRODUCTION

OnNovember 8, 2001, Employers ReinsuranceCorporation(“ERC”) filedadecl aratoryjudgment
action againg Omnicom Group, Inc. (“Omnicom”), Harrison & Star (*H&S’), and Merck & Co., Inc.
(“Merck”), in the New York State Supreme Court, New York County. On November 15, 2001,
Omnicom and H& S filed a declaratory judgmert action against ERC in the Delaware Superior Court.
ERC removed the Delaware Superior Court action to the United States Didtrict Court for the Didtrict of
Delaware on December 17, 2001.

Presently before the court is ERC's motion to dismiss, or dternatively, to transfer this caseto the
SouthernDidtrict of New Y ork, or to stay this case pending the outcome of the state court litigationin New
York County. ERC argues that the court should dismiss or stay this action because a concurrent smilar
action exigsin aNew York state court. It further argues that, should the court not dismiss or stay this

action, the case should be transferred to New Y ork pursuant to 28 U.S.C. 8§ 1404(a). For the reasons



that follow, the court will grant ERC's motion to transfer.!
. BACKGROUND

Omnicom is incorporated under the laws of the State of New Y ork, with its principle place of
busnessin New York. Itisaholding corporationfor anumber of other corporations, induding itswhally-
owned subsidiary, H&S. H& S provides marketing and advertisng consultation and services. It isdso
incorporated under the laws of the State of New Y ork, with its principle place of businessin New Y ork.
The defendant insurer, ERC, isincorporated inthe State of Missouri, and islicenced to do businessinNew
York.

In May 1996, ERC issued an insurance policy (the “policy”) in favor of Omnicom as the named
insured. ERC dso provided coverage to H& S under Omnicom'’s policy.

In January 1998, Omnicom notified ERC that “Jane Do€’ had filed alawsuit against Merck and
H& Sinthe New Y ork State Supreme Court, Suffolk County (the* Suffolk Countyaction”). The complaint
aleged various causes of action for libe, fraud, civil rights violations and intentiond inflictionof emotiona
distress. On September 21, 2001, the jury returned a verdict awarding Jane Doe compensatory and
punitive dameges.

OnNovember 8, 2001, ERC filed adeclaratory judgment actionin the New Y ork State Supreme

The court cannot transfer this case to the New Y ork state court. Rather, it must transfer it to
the Southern Didrict of New York. The court recognizes that such an action will not aleviate the
burden of having two identica cases being tried by two courts. However, the court remains convinced
that it isless costly, and more convenient, to try the casesin one didtrict, rather than across dtate lines.
Moreover, while the court expresses no opinion on the propriety of such an action, remand of the case
from the Southern Didgtrict of New Y ork to the New Y ork State Supreme Court, New Y ork County,
will now be an option.



Court, New Y ork County, against Omnicom, Merck, H& S and Jane Doe.? Inthe complaint, ERC sought
adeclaratory judgment that it is not obligated to pay any portion of the punitive damagesaward againg the
named defendants in the Suffolk County action.

Subsequently, on November 15, 2001, Omnicomand H& Sfiledthe present actioninthe Delaware
Superior Court. ERC removed the case to the United States Digtrict Court for the Didtrict of Delaware
on December 17, 2001. In this action, Omnicom and H& S seek a declaratory judgment that ERC is
obligated to pay the punitive damages arisng from the Suffolk County action.

For the following reasons, the court concludes that the *balance of convenience’ tips in favor of
granting ERC’ smoationto transfer. Becauseit finds that transferring the case is the gppropriate outcome,
the court need not address the dternative motions to stay or dismiss the Delaware action.

[11. DISCUSSION

ERC seeks to trandfer this action pursuant to the “firg-filed” rdeand 28 U.S.C. § 1404(q). 1.The

“Hra-Fled” Rule

The “firg-filed” rule is ajudicidly-created doctrine that is designed to avoid concurrent litigation
of the same issues, between the same parties, in more than one federa court. See EEOC v. University
of Pennsylvania, 850 F.2d 969, 971-72 (3d Cir. 1988). Asitsnameimplies, the rule generdly provides
that a later-filed action should be stayed pending the resolution of an earlier filed action, or transferred to
the court in which the earlier-filed actionis pending. See Peregrine Corp. v. Peregrinelndus., Inc., 769

F.Supp. 169, 171 (E.D. Pa. 1991).

2Jane Doeis anomind defendant againgt whom no relief is sought.

3



Asthisrule only appliesto related casesfiled in different federd courts, it is not gpplicable to the
present Stuationwhere one actionis pending instate court. Therefore, the court declinesto further address

the “first-filed” rule as a basis to transfer this action to New Y ork.2

2. Section 1404(a)

Transfer to New Y ork is, however, mandated under asection 1404(a) andlysis. Section 1404(a)
providesthat “[f]or the convenience of [the] partiesand [the] witnesses, inthe interest of justice,” the court
may trander this action to “any other district where it might have been brought.” 28 U.S.C. § 1404(Q).
While Omnicom and H& S do not expressy agree that this action could have been filed in the Southern
Didrict of New York as a divergty action, there can be little dispute thet thisis so. The plaintiffs are
incorporated in New Y ork, with their principle places of businessin the Southern Didtrict of New Y ork.
The defendant is a Missouri corporation.  Further, the amount in controversy is approximately $250,000.
Accordingly, the Southern Digtrict of New Y ork is an appropriate venue.

Having satisfied the initid section 1404(a) requirement, the court will, therefore, move on with the
inquiry as directed by the Third Circuit. SeeJumarav. StateFarm Ins. Co., 55 F.3d 873, 879 (3d Cir.
1995).

In Jumara, the Third Circuit provided a lig of factors to assst the digtrict court in determining
“whether, on balance, the litigation would conveniently proceed and the interests of justice [would] be

better served by a transfer to a different forum.” 1d. These factors include Six private and five public

3Because the court finds other compelling reasons to transfer this case to New York, it
expresses no opinion on whether the firg-filed rule should gpply to concurrent state and federd cases.
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interests which the court may consder. Seeid.

a The Private Interests

The private interests most rlevant to this case indude: (1) the convenience of the parties as
indicated by their relative physicd and financid postion; (2) the convenience of the witnesses, but only to
the extent that they may be unavailable for trid in one of the fora; and (3) the location of records and other
documents, again, only to the extent these files cannot be produced in the dternate forum.* Seeiid.

1. The Convenience of the Parties

Geographicdly, New York is not inconvenient for Omnicom and H&S, both of which are
incorporated and headquartered in New York. Furthermore, transfer to New Y ork would reduce the
overdl inconvenienceto dl partiesinvolved. The parties mus dready be prepared to litigate the related
case pending in the New Y ork Supreme Court. Bringing witnesses and relevant documentsto only one
location, hereNew Y ork, minimizesthe level of disruption caused to both parties by the litigation. Thisis
certainly amore economica and efficient result than having each party moving witnesses and documents
between two states, depending on which of these rdated actionsis being litigated at thet time. Thus, this
factor weighsin favor of trandfer.

2. The Convenience of Witnesses

“For the reasons the court discussed in a previous opinion, it will not afford any weight to the
firg three Jumar a factors, specificadly, the plaintiff’ sinitid choice of forum, the defendant’ s preferred
venue, and whether the claim arose esewhere. See Affymetrix, Inc. v. Synteni, Inc., 28 F. Supp. 2d
192, 197-201 (D. Ddl. 1998). In not affording weight to these factors, the court avoids the risk of
double-counting these interests and thereby throwing off the transfer andyss. Seeid. Ingteed, the
court will congder whether the Western Didtrict of North Carolinais a more convenient forum for the
parties and the witnesses, while dso serving the interests of justice. See 28 U.S.C. § 1404(a).
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Party witnesses or witnesses who are employed by a party carry no weight in the “baance of
convenience’” andyds sSnce each party is able, indeed obligated, to procure the attendance of its own
employees for trid. See Affymeytrix, 28 F. Supp. 2d at 203. Expert witnesses or witnesses who are
retained by a party to testify carry little weight in determining where the “baance of convenience’ lies
because they are “usudly selected [on the basis| of ther reputationand specia knowledge without regard
to their resdences and are presumably wel compensated for ther attendance, |abor and inconvenience,
ifany.” Seeid. (internd citationsomitted). Fact witnesseswho possessfirst-hand knowledge of the events
gvingriseto the lawsuit, however, have traditionaly weighed quite heavily inthe “ balance of convenience’
andyss. Seeid.

Omnicom and H& S argue that ERC has faled to demonstrate that Delaware would be an
inconvenient forum for potential non-party witnesses. The court agrees, and notes that ERC's bare
alegations of witnessinconvenience, without more, are insUffident to tip the balanceinitsfavor. The court
notes that dl the materid witnesses in this dispute, party or otherwise, will be in New York aready to
litigate the related state court case now pending in New York County. Requiring that they come to
Delawareto litigate this action separately cannot be considered convenient and in the interest of justice.
However, asthereisno clear evidence that a non-party witness will be unable to attend tria inDelaware,
this factor must weigh againg trandfer.

3. The Location of Records and Other Documents

The technologica advances of recent years have sgnificantly reduced the weight of thisfactor in

the “baance of convenience’ andyss. See id. a 205. Neither party argues that the records and

documents are voluminous in this case. Thus, neither party can clam one forum is better than another



forum in thisregard. However, because this factor is relevant only insofar as the documents would be
unavailable in one forum, the court finds that this factor must weigh againg trandfer.

Fromapractica standpoint, however, the court notes that any relevant documentswill already be
in New York for the litigation of the state court case. The court sees no need to require that Omnicom,
H& S and ERC move the same documents fromstateto state. Rether, it would be much more efficient to
litigate these related actionsin one location. However, these congderations are more relevant to the first
factor discussed supra.

b. The Public Factors

As other courts have noted, depending on the circumstances of the case, some of the “public
interet” factorsligted in Jumara may play no role in the “baance of convenience” Seeid. at 205. The
court thus elects to discuss only the factors most relevant to the pending case.

1. Adminidrative Difficulty

Omnicomand H& S argue that the Southern Digtrict of New Y ork has many more case filings than
the Didtrict of Delaware. Moreover, in 2000, Delaware had seventy civil casesthat were over threeyears
old, whereasthe SouthernDidtrict had over one-thousand. Thus, they arguethat the Delaware court would
be more able to expeditioudy address this action.

The court is mindful of the court congestion that concerns Omnicom and H& S. 1t thus finds that
Delaware slighter caseload weighsinfavor of denying the transfer to New Y ork. However, thisisbut one
factor in the analyss and is not done determinaive of theissue.

2. Public Policies of the Fora

The next relevant factor concerns New Y ork and Delaware's public policies. Delaware public



policy favorsthe insurability of punitive damages. See Whalen v. On-Deck, 514 A.2d 1072, 1074 (Del.
1986). New Y ork’ spalicy favorsthe uninsurability of punitivedamages. SeeHomelns. Co. v. American
Home Products Corp., 75 N.Y.2d 196, 200 (N.Y. 1990).

In this action, a New Y ork insured seeksto enforceits insurance policy agang an insurer with its
principle place of busnessin New York, for coverage based on a cause of action arigng within New
York's borders. New York could thus make a compelling argument that its policy should be applied.
Likewise, Omnicom and H& S are within ther rights to argue that Dlaware’ s policy should be applied
because the insurance policy was dlegedly issued in Delaware. However, where the policy was actudly
issued is adigputed fact and not for the court to decide on thismotion. Accordingly, the court finds that,
given the equdly important policies of the states, and the conflicting evidence regarding the policy in

question, this factor must remain neutrd.

3. Practica Congderations Making Trid Easy, Expeditious or Inexpensve

The parties do not dispute that the issue presented in both of the casesisidentica. Specificdly,
the issue is whether ERC is obligated to insure Omnicom and H& S againgt punitive damages awards.
To have courts in two different ates each deciding thisissue would not be in the interest of sound
judicid adminigtration. Nor would such aresult be the most expeditious and inexpensive method of
determining the parties’ rights and liabilities. The parties are dready located in New Y ork, both to
litigate the pending case in the New Y ork Supreme Court, and to conduct their daily business.

Accordingly, the court finds that this factor weighs heavily in favor of transferring this case to
New Y ork.

4, Locd Interest in Deciding This Action
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Findly, the court finds that Omnicom and H& S have failed to articulate any clear interest that
Deaware hasinthiscase. Rather, they briefly alude to the possibility that the insurance contract may
have been issued in Delaware. The court finds that this disputed factual issue doneis not enough to
conclude that Delaware has a Sgnificant interest in this action.

In contrast, New Y ork has a great interest in the outcome of this action. The parties are either
New Y ork corporations, or are licensed to do businessin New York. Further, the insurance coverage
dispute emanates from Jane Do€ s origina Suffolk County action. As such, the causes of actionin the
two cases currently at issue arise from dleged wrongful actsin the State of New Y ork.

Thus, thisfactor dso weighs heavily in favor of trandferring this case to New Y ork.

V. CONCLUSION

The court is mindful that there are severd factors weighing againg transferring this case to New
York. However, there are an equa number of factors weighing in favor of trandfer that the court finds
are deserving of more sgnificant weight. Particularly persuasive are the following facts. Delaware has
no clear connection to this case. However, dl the parties have significant connectionsto New Y ork,
the underlying action arose in New Y ork, and the identical caseis currently pending in aNew Y ork
court. Thus, the court concludes that the “baance of convenience’ tipsin favor of transferring this
action to the Southern Didtrict of New Y ork.

For thesereasons, IT ISHEREBY ORDERED, ADJUDGED, and DECREED that:

1. Employers Reinsurance Corporation’ s dternative motion to transfer this action to the

Southern Digtrict of New York (D.I. 2) isGRANTED.

2. The above-captioned matter is hereby TRANSFERRED to the United States Digtrict



Court for the Southern Digtrict of New York.
3. Omnicom Group, Inc. and Harrison and Star, Inc.’s Motion For Leave to File a Sur-

Reply Brief (D.l. 13) is declared MOQOT.

Date:  January 28, 2002 Gregory M. Seet
UNITED STATES DISTRICT JUDGE
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