IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LIBERTY MUTUAL INSURANCE
COMPANY,
Plaintiff,
C.A. No. 02-343 GMS
V.

)
)
)
)
)
|
BAYER CORPORATION, et al., )
)
)

Defendants.

MEMORANDUM AND ORDER

L. INTRODUCTION

On February 28, 2002, the plaintiff, Liberty Mutual Insurance Company (“Liberty”)
commenced the above-captioned action in the Superior Court in and for New Castle County,
Delaware. Inits complaint, Liberty seeks declaratory reliefrelating to an insurance coverage dispute
with Bayer Corporation (“Bayer”), Century Indemnity Company (“Century’), Insurance Company
of North America (“INA”), and Home Insurance Company (“Home”). On May 6, 2002, Bayer filed
its notice of removal to the United States District Court for the District of Delaware on the basis of
diversity jurisdiction.

Presently before the court is Liberty’s motion to remand the case to the Delaware Superior
Court. In support of its motion, Liberty argues that, because the time for removal begins to run with
the first-served defendant, Bayer’s motion is untimely. It further argues that Century, Home, and
INA are not competent to give proper consent to Bayer’s removal because such consent did not
occur within thirty days after they were served. For the following reasons, the court will deny

Liberty’s motion.



IL. BACKGROUND

For purposes of the instant motion, the court will discuss only the facts relevant to the
question of whether Bayer’s notice of removal was timely.

On March 5, 2002, Liberty provided each of the defendants with a courtesy copy of the
complaint in the present case. On March 12,2002, Liberty asserts that it served Century, INA, and
Home by serving the Delaware Insurance Commissioner. Home contends, however, that it was not
actually served until approximately April 30, 2002. INA and Century do not appear to contest that
they were served on March 12, 2002.

Liberty alleges that it first attempted to serve process on Bayer on March 18, 2002 through
service on the Delaware Secretary of State under a Delaware long-arm statute relating to motor
vehicle accidents. Bayer maintains that the Secretary of State did not notify Bayer of that attempted
service. Liberty thereafter mailed copies of the summons and complaint to Bayer’s headquarters in
Pittsburgh, Pennsylvania. Bayer received those papers on April 8, 2002.

On May 6, 2002, Bayer, with the other defendants’ consent, filed its notice of removal.
III. DISCUSSION

As an initial matter, the court notes that there is an apparent conflict between the parties with
regard to the date on which Bayer was actually served. Thus, the court is faced with the task of
determining whether the March 18, 2002 date or the April 8, 2002 date controls. In making this
determination, the court notes that Liberty itself has conceded that, “Bayer may not have been served
until April 8, 2002.” See Liberty’s Brief in Support of its Motion to Remand, at 7. Furthermore,
aside from setting forth the procedural history of the attempted service, Liberty does not argue that

a March 18, 2002 service date made Bayer’s notice of removal on May 6, 2002 untimely. Rather,



Liberty focuses its arguments on the fact that Bayer was not the first-served defendant for purposes
of determining when the thirty-day removal period began to run. Thus, because Liberty does not
appear to genuinely dispute that Bayer was not served until April 8, 2002, the court concludes that
this date governs the court’s inquiry. Having established this critical fact, the court will now move
on with its consideration of the present motion.

Pursuant to 28 U.S.C. § 1441(a), “any civil action brought in a State court of which the
district courts of the United States have original jurisdiction, may be removed by the defendant or
the defendants, to the district court of the United States for the district and division embracing the
place where such action is pending.” See also City of Chicago v. Int’l Coll. of Surgeons, 522 U.S.
156, 163-164 (1997). A defendant seeking removal of such an action must file a notice of removal
with the district court within thirty days of service of the complaint upon the defendant. See 28
U.S.C. § 1446(D).

In 1999, the Supreme Court clarified the time within which a defendant in a state court action
may seek removal. Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 344 (1999). In that
case, the Court held that a “courtesy copy” of a file-stamped complaint faxed to the defendant was
not sufficient to trigger the defendant’s obligation to remove the case, if at all, within thirty days.
In so holding, the Court noted that, “service of process . . . is fundamental to any procedural
imposition on a named defendant.” Murphy Bros., 526 U.S. at 350. Accordingly, only after a
plaintiff has rendered proper service is a defending party obligated to take action. See id.

Multiple defendant litigation, however, raises an additional issue that neither the Supreme
Court, nor the Third Circuit, has yet addressed. Specifically, the issue is whether the thirty-day

period in which a defendant may remove a state action to federal court runs from the time that the



first defendant was served, or from the time that the defendant seeking to remove the action was
served.

In the past, a majority of courts have adopted the “first-served defendant” rule. See e.g.,
Brownv. Demco, Inc., 792 F.2d 478, 481 (5th Cir. 1986); Biggs Corp v. Wilen, 97 F. Supp. 2d 1040,
1045 (D. Nev. 2000); Quinones v. Minority Bus Line Corp., 1999 U.S. Dist. LEXIS 5381, at *5
(S.D.N.Y. Apr. 19, 1999). Courts following this rule reason that an earlier-served defendant who
does not seek removal within thirty days of being served has waived his or her right to do so. Those
defendants are thus precluded from consenting to a later-served defendant’s notice of removal.

In contrast, a growing number of courts, including the Sixth and Eighth Circuits, have
adopted the “later-served defendant” rule. See e.g., Marano Enters. v. Z-Teca Rests., L.P.,254 F.3d
753,757 (8th Cir. 2001); Brierly v. Alusuisse Flexible Packaging, Inc., 184 F.3d 527, 533 (6th Cir.
1999). Under this rule, “each defendant to an action is entitled to thirty days after service to remove
an otherwise removable action and . . . all defendants can consent to that removal, even if their own
thirty-day periods have expired.” Griffith v. American Home Prods., 85 F. Supp. 2d 995, 998 (E.D.
Wa. 2000).

In light of the Supreme Court’s opinion in Murphy, which underscored the importance of
formal service of process as the sole trigger of a defendant’s obligation to exercise its removal rights,
the court will now adopt the “later-served defendant” approach. See Marano 254 F.3d at 756
(noting that “the legal landscape in this area has been clarified, and perhaps the definitive answer
portended, by the Supreme Court’s decision in Murphy . . .”); see also 16 JAMES WM. MOORE,
MOORE’S FEDERAL PRACTICE § 107.30[3][a] at 107-163 (3d ed. 2001) (forecasting that the Supreme

Court would not adopt the “first-served defendant” rule). To hold otherwise would be to unfairly



divest a defendant of the right to exercise its removal rights by reason of the happenstance that
another defendant was served earlier.'

Applying the “later-served defendant” rule, Bayer’s notice of removal must have been filed
thirty days from Bayer’s receipt of the summons and complaint through service of process on April
8,2002. Bayer’s notice of removal was thus timely filed on May 6, 2002. Bayer likewise timely
secured the consent of the three insurer defendants on May 3, 2002 and May 6, 2002.2
IV.  CONCLUSION

Applying the “later-served defendant” rule, the court concludes that Bayer’s notice of
removal, and the non-moving defendants’ consents, were timely. Accordingly, it will not remand
this action to the Delaware Superior Court.

For these reasons, IT IS HEREBY ORDERED that:

1. Liberty Mutual’s motion to remand (D.I. 10) is DENIED.

Date: July 8, 2002 Gregory M. Sleet
UNITED STATES DISTRICT JUDGE

'Adopting the “later-served defendant” rule is also particularly appropriate on these facts
because it does not appear that the defendants are in any way affiliated. Accordingly, absent any
allegations that the defendants were “part of a common operating entity,” stripping later-served
defendants of valuable removal rights would be ill-advised. See Yellow Cab Co. v. Gasper, 994
F. Supp. 344, 345-47 (W.D. Pa. 1998) (holding that such an affiliation gives one defendant
“control over the litigation strategy “ of the other defendants, making the “first-served
defendant” rule appropriate.).

*Liberty argues that, because the insurer defendants did not consent to the removal within
thirty days of the date they were served, their consent is untimely. For the court to agree with
this argument would swallow the application of the “later-served defendant” rule. Accordingly,
the court concludes that each of the non-moving defendants must only have consented within
thirty days of the date the moving party received the summons. Because this ruling still requires
unanimous consent for removal, it does not run afoul of the rule of unanimity, as Liberty
suggests.



