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Farnan, District Judge.

Presently before the Court is the Motion To Transfer Under 28
U.S.C. § 1404 (a) (D.I. 13) filed by Defendant Maritz, Inc.
(“Maritz”). For the reasons discussed, Maritz’s Motion To
Transfer will be denied.

BACKGROUND

Plaintiff Trilegiant Loyalty Solutions, Inc. (“Trilegiant”)
initiated this lawsuit in this Court alleging patent infringement
arising from Defendant Maritz’s development and operation of online
incentive programs. Trilegiant is incorporated in Delaware, and
has its principal place of business in Richmond, Virginia. Maritz
is a Missouri corporation with its principal place of business in
Fenton, Missouri.

PARTIES’ CONTENTIONS

By its motion, Maritz contends that a transfer to the

FEastern District of Missouri is appropriate in this case pursuant

to the factors identified in Jumara v. State Farm Insurance Co., 55

F.3d 873 (3d Cir. 1995). Maritz contends that both the private and
public interests favor a transfer to Missouri. With regard to the
private interests, Maritz contends that none of the parties has a
presence in Delaware, and that transfer to the Eastern District of
Missouri would not significantly change the burden Trilegiant
already bears by virtue of choosing Delaware. Maritz further

contends that party witnesses and potential non-party witnesses



appear to be located far from Delaware. Maritz also contends that
accused activities likely took place in Missouri and that relevant
documents are not likely to be located in Delaware. With regard to
the public interests, Maritz contends that none of the interests
involved in this lawsuit are unique to Delaware and that Missouri
is the more practical venue for this lawsuit. Maritz did not
address the following factors: 1) likelihood of an enforcement
problem; 2) administrative difficulty in the two fora resulting
from court congestion, and 3) familiarity with applicable state
law.

In response, Trilegiant claims that its choice to bring suit
in Delaware is entitled to substantial deference because Trilegiant
chose to litigate in Delaware for several rational and legitimate
reasons. Trilegiant contends that it sought the benefits of
Delaware law by incorporation in this state. Trilegiant further
contends that Magistrate Thyne mediated a previous case that
involved two of the three patents in this suit. With regard to the
convenience of the parties and witnesses, Trilegiant contends that
Delaware is more convenient than Missouri for it and the inventor,
Mr. Storey. Trilegiant stresses the Delaware Court has subpoena
power over potential third-party Delaware corporations that would
make access to documents easier in Delaware than in Missouri.

DISCUSSION

I. Legal Standard



Maritz moves for a transfer to the Eastern District of
Missouri pursuant to 28 U.S.C. § 1404 (a). Section 1404 (a) is the
general transfer statute that provides, "For the convenience of the
parties and the witnesses, in the interest of justice, a district
court may transfer any civil action to any other district or
division where it may have been brought." Courts in the Third
Circuit apply the public and private interest factors outlined in

Jumara v. State Farm Insurance Co., 55 F.3d 873 (3d Cir. 1995), to

decide if they should order a transfer. The private interests
outlined in Jumara include: (1) Plaintiff's forum preference; (2)
Defendant's preference, (3) whether the claim arose elsewhere, (4)
the convenience of the parties; (5) the convenience of the
witnesses--but only to the extent that the witnesses may actually
be unavailable for trial in one of the fora; and (6) the location
of books and records--but only to the extent that the documents may
be unavailable for trial in one of the fora. Id. at 879
(citations omitted) .

The public interests include "the enforceability of the
judgment, practical considerations that could make the trial easy,
expeditious, or inexpensive, the relative administrative difficulty
in the two fora resulting from court congestion, the local interest

., [and] the public policies of the fora." Id.
Maritz bears the burden of establishing the need for

transfer. Id.






II. Analysis

A, Whether Plaintiffs' Choice Of Forum Is Entitled To
"Paramount Consideration"

Ordinarily, a court will give "paramount consideration” to a

plaintiff's choice of forum. See Shutte v. Armco Steel Corp.,

431 F.2d 22, 25 (3d Cir. 1970). However, absent a legitimate,
rational reason, if the plaintiff chooses to litigate away from
his or her "home turf," the defendant's burden is lessened.

Waste Distillation Tech., Inc. v. Pan Am. Res., Inc., 775 F.Supp.

759, 764 (D. Del. 1991). Under Section 1404 (a), "home turf"
refers to a corporation's principal place of business. Id. A
corporation's decision to incorporate in a particular state is a

rational and legitimate reason to choose to litigate in that

state. Stratos Lightwave, Inc. v. E20 Communications, Inc., C.A.

No. 01-309 JJF, 2002 WL 500920 at *2 (D. Del. March 26, 2002).
Applying these principles to the circumstances in this case,
the Court will give "paramount consideration” to Trilegiant's
decision to file the instant action in Delaware. Trilegiant is a
Delaware corporation. As the Court observed in Stratos, a
corporation's decision to incorporate in a state is a rational
and legitimate reason to file an action in that forum. 2002 WL
500920 at *2. Therefore, to prevail on its Motion, Maritz must
demonstrate that the Jumara factors strongly favor a transfer to

Missouri.



B. Whether The Private Interests Strongly Favor Transfer

Although the claim arose and Maritz has its principal place
of business in Missouri, I conclude that these factors, along
with the remaining Jumara private interest considerations, do not
strongly favor a transfer to Missouri.

First, I conclude that the convenience of the parties does
not favor venue in Missouri over Delaware. Neither party would
be unduly burdened by litigating this action in Delaware. See

Pennwalt Corp. v. Purex Inds., Inc., 659 F. Supp. 287, 290 (D.

Del. 1986) (taking into account the burden a small company would
encounter in litigating an action in a jurisdiction where it did
not reside). Maritz’s annual sales approximate $1.4 billion
(D.I. 16 App. D) and Trilgiant chose to litigate in Delaware.
Therefore, I conclude that litigating this action in Delaware
will not "place a significant and onerous burden" on either
party. Pennwalt, 659 F. Supp. at 290.

Next, although Maritz contends that the books and records
necessary to litigate this action are in Missouri, Maritz does
not contend that they could not be produced or would be
unavailable in Delaware. Therefore, I do not consider the
location of the books and records as weighing in favor of a

transfer to Missouri. See Jumara, 55 F.3d at 879 (indicating

that a court should consider the location of books and records
only to the extent that the files "could not be produced in the

alternative forum").



Further, party witnesses or witnesses who are employed by
Maritz or Trilegiant carry no weight in the “balance of
convenience” analysis since each party is able to procure the

attendance of its own employees. See Affymetrix, Inc. v.

Synteni, Inc., 28 F. Supp. 2d 192, 203 (D. Del. 1998). With
respect to Mr. Storey, the inventor of the patents-in-suit and a
non-party witness, Maritz does not contend that he would be
unavailable for trial in Delaware, and Maritz has provided the
Court with no evidence that Mr. Storey, would be unwilling to
testify on its behalf. Accordingly, I give little weight to Mr.
Storey's status as a non-party witness and residence outside of
Delaware.

Finally, although I appreciate the additional expense that
Maritz may incur as a result of litigating in Delaware, I find
that this hardship is substantially outweighed by the private

interest considerations.

C. Whether The Public Interests Strongly Favor Transfer

I also conclude that the public interests do not weigh
strongly in favor of a transfer to Missouri. Maritz did not
argue that the congestion of the Delaware courts strongly favors
a transfer. Further, there is no strong local interest in
litigating this action in Missouri. The instant action is a
patent infringement case, and, as the Court held in Stratos,
rights relating to patents are not local or state matters.
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Stratos, 2002 WL 500920 at *2. Therefore, patent rights do not
alone give rise to a local controversy or implicate local
interests. Id. Accordingly, I conclude that the fact that the
alleged infringement occurred in Missouri does not weigh strongly
in favor of transferring the instant action.

In addition, I find that the Jumara factor that requires
examining the difficulty in enforcing a judgment, were Trilegiant
to prevail in the Delaware litigation, does not weigh in favor or
against a transfer because there has been no dispute in either
state over in personam Jjurisdiction.

CONCLUSION

Based upon Trilegiant's decision to file the instant lawsuit
in Delaware and the absence of strong private or public interests
favoring transfer to Missouri, I conclude that the Jumara factors
do not strongly favor a transfer of the instant action under 28
U.S.C. § 1404 (a). Accordingly, I will deny Maritz’s Motion.

An appropriate Order will be entered.
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ORDETR
At Wilmington, this 15th day of February 2005, for the
reasons set forth in the Memorandum Opinion issued this date,
IT IS HEREBY ORDERED that the Motion To Transfer (D.I. 13)

filed by Defendant is DENIED.

JOSEPH J. FARNAN, JR.
UNITED STATES DISTRICT JUDGE




