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Farnan, District Judge.

Presently before the Court is the Motion Of Defendant Lucent

Technologies, Inc. To Withdraw The Reference To The Bankruptcy

Court (D.I. 1).  For the reasons discussed, Lucent’s motion will

be denied.

Background

On April 18, 2001, Winstar Communications, Inc. and Winstar

Wireless, Inc. (collectively, “Winstar”) filed a voluntary

petition for relief under Chapter 11 of the Bankruptcy Code. 

Winstar concurrently commenced an Adversary Proceeding alleging

that Lucent Technologies, Inc. (“Lucent”) breached several of the

contracts between Winstar and Lucent, allegedly forcing Winstar

to file its bankruptcy petition.  Lucent filed several proofs of

claim, asserting claims against Winstar that include secured and

unsecured claims for sums alleged due under agreements between

Lucent and Winstar.

In January 2002, the Court converted the bankruptcy to

Chapter 7 and the bulk of Winstar’s assets were subsequently

liquidated.  Following the conversion, Christine C. Shubert (“the

Trustee”) interceded to prosecute this action as Plaintiff and

filed the Second Amended Complaint (A.D.I. 69).

In the Second Amended Complaint, the Trustee demanded a

“trial by jury as to all issues so triable,” and added Count XI,

a claim seeking to equitably subordinate Lucent’s claims.  Two
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other claims remain in the case--Count VII for Breach of the

Parties’ Subcontracting Arrangement and Count X for Return of

Preferential Transfer. 

After the Bankruptcy Court decided the Motion of Lucent

Technologies Inc. to Dismiss Certain Claims Of The Second Amended

Complaint (A.D.I. 70), Lucent made a demand for a jury trial and

asserted four counterclaims for fraud and negligent

misrepresentation.  (A.D.I. 156.)  Lucent asserted these

counterclaims with regard to financial information that Winstar

allegedly provided to Lucent during due diligence that Lucent

conducted in November and December 2000.

There is currently a Motion For Summary Judgment (A.D.I.

210) filed by Lucent pending in the Bankruptcy Court.

The Bankruptcy Court has not determined whether this matter

is a core or non-core proceeding.

Parties’ Contentions

By its motion, Lucent seeks to withdraw the reference of the

Adversary Proceeding from the Bankruptcy Court.  Lucent contends

that “cause” for permissive withdrawal exists for several reasons

related to its alleged right to a jury trial in the district

court.

First, Lucent contends that it is entitled to a trial by

jury based on the Trustee’s demand for a jury trial, which,

pursuant to Federal Rule of Civil Procedure 38, may not be
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revoked without Lucent’s consent.

Second, Lucent contends that it did not waive its right to a

jury trial before the district court as to all claims when Lucent

filed its proof of claim.  Lucent contends that filing a proof of

claim waives only the right to a jury trial in the district court

as to claims that are necessarily part of the disallowance or

allowance of the proof of claim.  Lucent contends that Counts VII

and X and Lucent’s counterclaims are not necessary elements in

the allowance or disallowance of Lucent’s proofs of claim.

Furthermore, Lucent contends that the district court should hear

the Trustee’s claim for equitable subordination, not triable to a

jury as of right, because it arises from the same facts,

transactions, and issues raised by Counts VII and X.

   Third, Lucent contends that it would be more efficient for the

district court to decide the pending motion for summary judgment

in this action because it reviews de novo any such ruling made by

the Bankruptcy Court.

Finally, Lucent argues that, because the Court need not

determine whether the remaining claims in this lawsuit are core

or non-core, Local Bankruptcy Court Rule 5011-1 should be waived.

In response, the Trustee contends that Lucent waived any

right to a jury trial when it filed proofs of claim against the

estate.  The Trustee specifically contends that by filing the

claims, Lucent submitted itself to the Bankruptcy Court’s
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equitable powers and conferred jurisdiction upon the Bankruptcy

Court to consider its counterclaims as a core matter.  The

Trustee further contends that, should the Court determine the

matter is non-core and that Lucent has a right to a jury trial,

Lucent’s motion should be denied because: 1) Lucent’s jury demand

was defective; 2) Lucent’s demand to withdraw the reference is

untimely; and 3) Lucent’s motion to withdraw the reference is

procedurally defective because Lucent has failed to move before

the Bankruptcy Court for a core/non-core determination.

Discussion

I.  Legal Standard For Discretionary Withdrawal Of A Reference

Under 28 U.S.C. § 1334(b), district courts “have original

but not exclusive jurisdiction of all civil proceedings arising

under title 11, or arising in or related to cases under title

11.”  Pursuant to 28 U.S.C. § 157(a), each district court may

refer cases under title 11 to the Bankruptcy Court for

disposition.  However, under Section 157(d), the referred

proceeding can be withdrawn from the Bankruptcy Court and

returned to the district court.  Section 157(d) provides for both

mandatory withdrawal and discretionary withdrawal.  In this case,

Lucent seeks withdrawal only under the standards for

discretionary withdrawal.

In providing for discretionary withdrawal, Section 157(d)

states: “The district court may withdraw, in whole or in part,
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any case or proceeding referred under this section, on its own

motion or on timely motion of any party, for cause shown.”  28

U.S.C. § 157(d).  This Court has acknowledged that the

requirement that cause be shown “creates a ‘presumption that

Congress intended to have bankruptcy proceedings adjudicated in

bankruptcy court, unless rebutted by a contravening policy.’”

Hatzel & Buehler, Inc. V. Central Hudson Gas & Elec., 106 B.R.

367, 371 (D. Del. 1989)(citations omitted).

The Court of Appeals for the Third Circuit has set forth

five factors that a district court should consider in determining

whether “cause” exists for discretionary withdrawal.  These

factors include: 1) promoting uniformity in bankruptcy

administration; 2) reducing forum shopping and confusion; 3)

fostering economical use of debtor/creditor resources; 4)

expediting the bankruptcy process; and 5) timing of the request

for withdrawal.  In re Pruitt, 910 F.2d 1160, 1168 (3d Cir. 1990)

(citing Holland Am. Ins. Co. v. Succession of Roy, 777 F.2d 992,

999 (5th Cir. 1985)).

Local Rules for the United States Bankruptcy Court for the

District of Delaware state that the movant for withdrawal shall

concurrently file with the Clerk a motion for a determination by

the Bankruptcy Court with respect to whether the matter or

proceeding is core or non-core.  Bankr. D. Del. R. 5011-1.
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II. Lucent’s Right To A Jury Trial

The sole reason for “cause” for permissive withdrawal that

Lucent cites in its briefs is Lucent’s right to a jury trial on

Counts VII and X of the Trustee’s Second Amended Complaint and on

Lucent’s counterclaims for fraud and negligent misrepresentation. 

The parties do not dispute that these issues may, by right, be

triable by a jury. 

A. Count X, Preferential Payment Claim

Count X seeks to recover $194 million paid by Winstar to

Lucent in December 2000.  The Court finds that Lucent may have

been entitled to a jury trial on the issue of preferential

payment had it presented no claim in the bankruptcy proceeding

and awaited a federal action by the Trustee.  See Schoenthal v.

Irving Trust Co., 287 U.S. 92, 94-95 (1932).  However, a creditor

who submits a proof of claim against a bankruptcy estate has no

right to a jury trial on issues raised in defense of such a

claim.  Billing v. Ravin, Greenberg & Zackin, P.A., 22 F.3d 1242,

1250 (3d Cir. 1994) (citing Langenkamp v. Culp, 498 U.S. 42, 45

(1990)).

The Court finds that, in view of the holdings in Billing and

Langenkamp, Lucent’s filing proofs of claim triggered the process

of allowance and disallowance of those claims, thereby subjecting

Lucent to the equity power of the Bankruptcy Court.  Thus, the

Court finds that the Trustee’s subsequent preference action is
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now part of the claims allowance process, and is triable only in

equity.  Id.  For these reasons, the Court concludes that there

is no right to a jury trial on the issue of the alleged

preferential transfer.

Lucent contends that Langenkamp is inapplicable in these

circumstances because the Trustee made a jury demand and,

pursuant to Federal Rule of Civil Procedure 38, cannot withdraw

that jury demand without Lucent’s consent.  Rule 38(d), which

states that a jury demand "may not be withdrawn without the

consent of the parties," ensures that one party may rely on

another's jury demand.  Fed. R. Civ. P. 38.  However, the Court

finds that because Lucent waived its right to a jury trial as to

the alleged preferential transfer, its consent to the Trustee’s

withdrawal of her jury trial demand is not required.  See Moore,

Federal Practice 3d § 38.50[10][d].

B. Count VII, Subcontract Claim

In Count VII, the Trustee alleges that Lucent breached the

subcontract between Lucent and Winstar Wireless, Inc. and/or

breached a legally-binding course of conduct between Lucent and

Winstar.  Lucent contends that whether it is found to have

breached an alleged obligation to lend additional money to

Winstar has no bearing on Lucent’s ability to recover on its

proofs of claim.  The Court is not persuaded by Lucent’s argument

that the determination of its proofs of claim does not depend on
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the outcome of the Trustee’s Subcontract Claim.  The Court finds

that the Trustee’s Subcontract Claim may affect the ordering of

creditors or the equitable distribution of the res of the estate

and, thus, is now part of the claims allowance process, triable

only in equity.  For this reason, the Court concludes that there

is no right to a jury trial on the issue of the Subcontract

Claim.

C. Lucent’s Counterclaims

Similarly, the Court is not persuaded that Lucent’s Fraud

and Negligent Misrepresentation Counterclaims will not affect the

allowance or disallowance of Lucent’s proofs of claim.  The Court

finds that Lucent’s Fraud and Negligent Misrepresentation

Counterclaims involve a decision regarding the distribution of

the bankruptcy estate and, thus, are now part of the claims

allowance process, triable only in equity.  For this reason, the

Court concludes that there is no right to a jury trial on the

issue of the Fraud and Negligent Misrepresentation Counterclaims.

III. In Re Pruitt Factors For Cause

Although Lucent has not addressed the standards for “cause”

for a permissive withdrawal of a reference set forth in In re

Pruitt, 910 F.2d at 1168, the Court does not find that the

factors as a whole support the Court’s withdrawing the reference

to the Bankruptcy Court for several reasons.

First, the Court finds that the timing of the request for
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withdrawal supports the proceeding remaining in Bankruptcy Court.

The Adversary Proceeding has already been in Bankruptcy Court for

over two years, and the Bankruptcy Court has overseen extensive

discovery and pretrial matters, and has decided a motion to

dismiss filed by Lucent.

Next, the Court finds that considerations of uniformity in

bankruptcy administration support the proceeding being heard in

the Bankruptcy Court.  The preferential payment and equitable

subordination claims are purely bankruptcy-related in nature and

the resolution of these claims will affect the distribution to

creditors within the proceeding.

Finally, the Court finds that maintaining the proceeding in

Bankruptcy Court will diminish the risk of forum shopping and

will lessen confusion by fostering consistent administration of

the estate.

For these reasons, the Court concludes that the Pruitt

factors do not support withdrawing the reference from the

Bankruptcy Court.

IV. Local Bankruptcy Rule 5011-1

The record does not show that Lucent has filed a motion for 

determination by the Bankruptcy Court as to whether the matter or

proceeding is core or non-core.  Thus, the Court finds that

Lucent did not follow Local Bankruptcy Court Rule 5011-1.  For

this additional reason, the Court will maintain the proceeding
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before the Bankruptcy Court.

Conclusion

In sum, the Court concludes that discretionary withdrawal of

the instant adversary proceeding is not warranted because: 1)

Lucent has waived its right to a jury trial with regard to the

claims at issue; 2) the factors set forth in In re Pruitt do not

support a finding of cause; and 3) Lucent has not followed Local

Bankruptcy Rule 5011-1.  Accordingly, the Court will deny the

Motion Of Defendant Lucent Technologies, Inc. To Withdraw The

Reference To The Bankruptcy Court (D.I. 1).

An appropriate Order will be entered.
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At Wilmington, this 16th day of November 2004, for the

reasons set forth in the Memorandum Opinion issued this date,

IT IS HEREBY ORDERED that the Motion Of Defendant Lucent

Technologies, Inc. To Withdraw The Reference To The Bankruptcy

Court (D.I. 1) is DENIED.

  JOSEPH J. FARNAN, JR.
UNITED STATES DISTRICT JUDGE


