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IRENAB, Senior District Judge:

This breach of contract and business torts suit comes
before the Court on Defendants®"motion for summary judgment.:?
Okt. No. 58}]

The parties agree that they entered Into a services
agreement iIn August 2000, but disagree on the content of the
agreement. Because this disagreement is one of fact that cannot
be resolved at the present stage, Defendants®motion, as to
PlaintiTf"s breach of contract claim, is denied.

Plaintiffs bevy of tort and equity claims, hovever, fail
as a matter of lav. Consequently, Defendants*"motion as to

these claims wi ll be granted.

Z .

Plaintiff 4C, Inc. (¢ACn} provides web design and IT
services throughout the United States. Qefs." Stmts 91 1)
Edward Timmons, Jr . is i1ts President and, at the time of the
parties” digute, the controlling shareholder. (@d.9l 3)

Defendants Kidz-IDz, Inc., Samanda Prgoerties Il of NJ,

LLC, Custamer Loyalty International, LLC, New World Incentives,

1 OF the District of New Jersey, sitting by designation .

2 The Caurt has subject matter jurisdiction pursuant to 28U SC.s 1332@):
no Defendant isa citizen of Delavare, the place of incorporation and
principal place of business of Plaintiff.

Edward Timmons, Jr ., President of 4C, was previously a plainti fF but
has since <abandoned his personal claims = QOpp h Br.at 11)
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LLC, and Stellar Tickets, LLC (collectively, the ftcorporate
Defendants) are all web-based businesses ovned and operated by
Defendant Michael Pouls3 (Qefs.” Stmts i9) Non-party Monica
Siciliano i1s Vice-President of the Corporate Deferndants.

Qefs ."Stnts i26)

Between April 2007 and August 2009, 4C provided web design
work for the Corporate Defendants, often sending an invoice
addressed to one corporation that included work for the others.
QOefs. " Stmts i10-12, 15) Timmons often dealt only with
Siciliano. (immons Dep . 16) The parties contracted for this
work informal ly over email, with 4C s invoices based on both
flat fees and hourly billing arrangements. Qefs.” Stmts il2;
Opph Br. at 3) Despite the haphazard nature of 4Cs billing,
Defendants paid all Invoices In their entirety. Qefs."Stmts &
13)

In late July or early August 2009, Pauls and Timmons spoke
on the phone regarding the timeliness of 4C* work product.
Opph Br. at 4-5; Fouls Dep . 18-21) Fouls ftpranisedn Timmons

al 1l of the Corporate Defendants” business, and Timmons ftpranised

[1 that he would be on timen and would have saneone avai lable

3 Deferdant Kidz-IDz, Inc.sells child safety products. Qefs."Stints i5)
Defendant Samanda Properties 11 of NJ, LLC develgos and sells real estate.
dd . i6) Defendants Customer Loyalty International , LLC and New World
Incentives, LLC operate internet-based customer loyalty programs. (Ad. 1 7)
Defendant Stellar Tickets, LLC brokers tickets to sports and entertainment
events . (d. i8).
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“on standby'" to help with any requests of the Corporate
Defendants 4 {Pouls Dep . 20-21) 4C subsegquently hired an
additional employee to help with the workload. {Pouls Dep . 16)

On or about September 1, 2009, 4C issued an invoice to
Defendants for £5,645.00. {efs.” Stmts i1l4) The iInvoice was
larger than anticipated, and led to a second phone conwersation
between Pouls and Timmons. {Id.i18; Opp h Br.at 3)

The parties agreed to continue working together and agreed
that the Corporate Defendants would pay 4C a $3,000 "retainer"
for an undefined period of time. {Pefs.” Strnts !19; Opp h Br.
at 3-4) The parties do not, however, agree on what the $3,000
purchased s (@d.) Plaintiff alleges that 4C was to maintain its
hourly records and bill the Corporate Deferdants at the end of
every month for any sums not covered by the retainer. Qefs.”
Stmts 19; Opph Br. 4) Defendants contest that the $3,000 was
a "‘flat-fee" to cover all work 4C did for the Corporate
Defendants, and 4C would not be entitled to any additional

rernuneration® Qefs.” Stmts 21)

“Timmons also agreed to provide Pouls with a eebacku book™that would
identify hov all of 4C s computer programming was written for all of the
Defendant Entities, so that Pauls and the Defendant Entities cauld reference
this book In the event of a problem Qpph Br.at 4)

s The parties agree that the retainer was a means of ensuring revenue to 4C so
that Timmons could hire an additional web develgper. Qefs."Stmts 21;
Opph br. at 4)

6 Pouls stated 1n his deposition:
It was decided that we would cane up with a flat amount of money to
pay every week cane hell or high water. And that at the end of
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During the course of the conversation, Timmons sanewhat
had the 1mpression that Pouls]was persanally guaranteeingn the
Corporate Defendants® debts.! QppThBr.at 6; Defs."Stmts &
19; Timmons Dep . 65-66)

The Corporate Defendants immediately began providing $3,000
weekly payments, without demand or invoice, and making sporadic
instalIment payments tovard the outstanding 5,645 .00 invoice.
QOefs.” Stmts.t 23-24)

In December 2009, the parties®disagreement as to the
import of the $3,000 came to light. Over email, Timmons told
Siciliano that -the $3,000 per week Is a retainer, and gets
subtracted fran the invoicedamount[.jp Opph Br., Ex- 4)

Sici l 1ano responded that she doesn™t know that that is [Pauls™]

six, eight, nine months, whatever we both agreed, we would look
back and we would review hov much work was done versus how much
money was paid and adjust that $3,000 going forward up or down.

CaulsDep . 11-12)

7 The onlly evidence of Pauls " alleged guaranty is the folloving testimony from
Timmons“deposition :

Q- Ckay -.Was there ever an oral contract between 4C and Mr . Pauls?

A .There was a conversation about hovw Michael Pauls wauld provide

4C with a retainer In order to guarantee resources for his separate

entities. Im not sure whidh entity at that point he was

representing on that cowversation . But 1t was him that was talking -

Q- So you had a -

A _And personally guaranteeing -

Q- So during an oral conversation, Mr .Pauls personally guaranteed

payment by the defendant business entities?

A _He said that he wanted to guarantee resources fran our canpary

to perform work for all of his entities.
Timmons Dep . 352-21; Opph Br. at 6. Although a plausible interpretation of
Timmons ™ testimony is that Pauls was seeking to guarantee 4ACS resources, and
not, as argued by 4C, his corporations“debts, given the procedural posture
of the case, see Infra Section Il, the Court construes the facts and
inferences in a light most favorable to 4C.
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understanding . 1 think he thinks you are pretty much salaried.
ad.)

Timmons expressed surprise at Siciliano™s response ard
asked her to ttfind out Michael s understanding on this ASAP .
(Op h Br., Ex.4) Siciliano responded one minute later: <l
told him, noworries. ({d.)

The parties continued working together until May 2010, when
Timmons demanded payment for $152 ,547 29, the sum of all monies
oved In excess of the weekly retainer. QOpp™h Br. at 10) The
parties disgoute whether 4C sent any invoice between the
September 2009 invoice for $5,645.00 and the May 2010 one for
$152 ,547 29 . Qefs."Stmtsi30; SicilianoDep. at 99; Timmons
Dep . 91-91, 95-97)

When Defendants refused to pay 4C's May invoice, 4C blocked
access to the Corporate Defendants®websites. Qefs."Stmts 1
31) A thirdparty develgper copied the sites and moved them to
a new server, alloving Pouls and Siciliano access. Qefs.”
Stmts i32-33)8

Plaintiff filed suit September 2, 2011. Okt.No. 1)
Defendants successful ly moved to disniss Plaintiff"s copyright
infringement claim, Okt. No.12), and Plaintiff filed an

e The parties did not have a ecific agreement about proprietary rights in
the websites, created for the Corporate Defendants by 4C. Qefs."Stmts =

38)
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Amended Complaint March 21, 2013, {kt. No. 39). Defendants
brought the instant motion at the close of discovery. {kt.No.

58)

1z,
Summary judgment is proper it ""the movant shows that there
IS no genuine disoute as to any material fact and the movant is
entitled to judgment as a matter of lavwa Fed.R. Civ. P.

56{a); see also Celotex Corp.v.Catrett, 477 US. 317, 322

{1986). In deciding a motion for summary judgment, the Court
must construe the facts and Inferences i1n a light most favorable
to the non-moving party. Pollock v. Am. Tel. & Tel .Long Lines,
794 F.2d 860, 864 {3d Cir.1986).

"With regpect to an issue on which the non-moving party
bears the burden of proof, the burden on the moving party may be
discharged by Showing®- that is, pointing out to the district
court - that there is an absence of evidence to support the

nonmoving partys case.”" Conoshenti v.Public Serv._Elec.&

Gas, 364 F.3d 135, 145-46 {3d Cir.2004) {quoting Celotex, 477
U.S. at 323). The role of the Court is not ""to weigh the
evidence and determine the truth of the matter, but to determine
whether there is a genuine issue for trial = Anderson v.
Liberty Lobby, Inc., 477 US. 242, 249 {1986). 'Only disputes

over facts that might affect the outcane of the suit under the
7



governing law will properly preclude the entry of summary

judgrnent.n Id. at 249.

XXX.

Plaintiff"s Amended Canplaint al leges six causes of action:
@) breach of contract; @) fraudulent misrepresentation; C)
pronissory estoppel/detrimental reliance; Q) unjust enrichment;
€) breach of the covenant of good faith and fair dealing; and
¢) conwversion. @m. Canpl.11 62-102) Defendants move to
limit Plaintiffs breach of contract claim and digniss all
others. ({ot. at 1-2) For the reasons outlined belov, the
Court will deny Defendants®motion as to the breach of contract
claim and grant the motion as to Plaintiffs tort and equity

clamms.

A.
Defendants move to @) limit 4ACs breach of contract
damages on account of ACs failure to mitigate; and @) strike

4C s breach of contract claim against Pouls®

o <0 establish a breach of contract claim, a party must prove : @) the
existence of a contract; @) the breach of an dol igation imposed by the
contract; and @) damages that the plaintiff suffered as a result of the
breach .= Osram Sylvania Inc.v .Towvnsend Ventures, LLC, 2013 WL 6199554, at
*6 @©el .Cch. Nov . 19, 2013). s



In Delanare "' p]party has a general duty to mitigate
damages if it is feasible to do so.”" Norkei Ventures, LLC v.
Butler-Gordon, Inc., No. O7c-04-623 JAP, 2008 WL 4152775, at *2
Cel . Super . Aug 28, 2008). However, "‘mitigation only gpplies
to damages occurring after abreach.” Venhill Ltd. Partnership
ex rel. Stallkamp, No. 1866-\CS, 2008 WL 2270488, at *21 n .79
Oel . Ch . June 3, 2008} ; see also Henkel Corp.v. Innovative
Brands Holdings, LLC, No.3663-VCN, 2013 WL 396245, at *5 Qel.
Ch_.Jan. 31, 2013) ('While there is a general duty to mitigate
damages 1T it is feasible to do so, a plaintiff need not take
unreasonably speculative steps to meet that duty .""}.

Defendants argue that Siciliano and Timmons® December 2009
email exchange triggered Plaintiff"s duty to mitigate : Because
Plaintiff then learned of Defendants” position *"that the payment

agreement constituted a “flat-fee” arrangement, AC could have
mitigated 1tf] losses by ceasing work under the contract or
specifically nvoking i1ts rights to payment at that point.
Instead, by continuing to run up the bill without dbjecting, It
failed to mitigate its losses[.]' @r.at 15}

Defendants, hovever, seem to ignore Sicilianas final
response In that very December 2009 exchange: "1 told Pauls],
no worries.” Q©pp™h Br., Ex. 4} Although the second clause 1iIs

ambiguous, and thus its exact inport must be determined at

trial , the email, when read as a whole, does not constitute a
9



breach of the parties®™ contract. Consequently, the email

exchange did not trigger 4ACs duty to mitigate.
Consequently, Defendants "motion to limit 4AC's breach of

contract claim to those damages Incurred before the December

2009 exchange is denied.

2.

Defendants move for summary judgment on 4Cs breach of
contract claim against Defendant Pouls. @r. at 1) 4C
propounds two bases for including Pouls as a defendant degpite
him not beilng a party to the contract: @)he personal ly
guaranteed payment of 4Cs invoices;lo and @)his operation of
the Corporate Defendants were such that i1t would be unjust to
treat them as separate jural entities. The Court rejects both

bases.

a.
Defendants seek Pouls*dignissal because personal
guarantees to ansver for the debt of a corporation are within

the Delavare statute of frauds; the statute of frauds requires

io The Court notes that Pauls®al leged personal guaranty constitutes a
sgparate contract independent of the one entered into between the Corporate
Defendantsand4C. Consequently, Plaintiff"s allegations against Pauls
conceptually constitute an independent cause of action. However, because
4Cs complaint canbines the allegations, and the parties brief the iIssues
together, the Court addresses Pauls®al leged guaranty within 4AC"s breach of
contract claim concerning the parties” services agreement.

10



such pranises to be reduced to writing; and Pouls® guaranty was
never so reduced. @r. at 5-6)u

AC responds that the doctrine of equitable estoppel
precludes a guarantor s assertion of the statute of frauds
defense In light of a pranisee s detrimental rel1ance, and 4Cs
hiring of an additional employee —a hiring it argues occurred
because of Pouls®guaranty — consequently prevents Pouls from
asserting the defense. @r. at 12)

The evidence does not support 4AC"s position.

The doctrine of equitable estoopel may be Invoked «hen a
party by his conduct intentionally or unintentional ly leads
another, iIn reliance upon that conduct, to change position to
his detriment n Waggoner v .lLaster, 581 A2d 1127, 1136 Qel.
1990). <lhe party claiming estoppel must be able to show by
clear and cawincing evidence that i1t lacked knowvledge or the
means of dotaining knowledge of the truth of the facts iIn
question; relied on the conduct of the party against wham
estoppel i1s claimed; and suffered a prejudicial change of
position as a result of his reliance.n Berish v._Graham, 655
A2d 81, 84 Qel. Syper. 194); In re Barker Trust Agreement,
No . 20455-VCL, 2007 WL 1800645, at *12 Qel . Ch. June 13, 2007).

1A contract to pay the debt of another must not only be In writing, but the
wr iting must contain on its face enough t shov that the person signing it
was assuming liability. Woodcock v.Udell, 97 A 2d 878, 831 Qel. 1953).

11



Plaintitf"s equitable estoopel claim fails because
Plaintiff has not produced any evidence indicating that i1t hired
the additional employee because of Pouls®personal guaranty to
pay, let alone evidence that is clear and conwvincing. Rather,
the evidence Plaintiff relies on indicates only that 4C hired
the additional employee because of the guaranteed work and
retainer.

Plainti ff"s ovn President, Timmons, testified during his
deposition: ttl suggested a retainer-like agreement in order to
guarantee the resources because we did not want to hire extra
personnel unless he was going to guarantee the work."” (immons
Dep -39) Timmons added, ttthe retainer was, In essence, a way
that I could dgpend on a certain amount of money as a minimum
caning In to bring on the additional programmers needed to
perform the tasks.” ({dd.)

This testimony evidences only that Plainti ff hired an
additional employee because of Defendants” pronise to give 4C
all their web design business, not that Pouls would pay any
outstanding debt of the Corporate Defendants.

Consequently, Plaintiff has failed to extract the guaranty
fron the statute of frauds, and the alleged guaranty remains

unenforceabler

2 AC also argues that the doctrine of part performance is an exception to the
statute of frauds that allows enforcement of the guaranty, and the record is
12



b.

To pierce a corporate veil, fta plaintiff must shov that the
interests of justice require it because matters like fraud,
public wrong, or contravention of law are involved.n eCanmerce
Industries, Inc. v. MWA Intelligence, Inc., No. 7471-\CP, 2013
WL 5621678, at *27 (©el Ch. Sept. 30, 2013); see also Trevino v.

Merscorp, Inc., 583 F. Supp .- 2d 521, 529 @©.Del. 2008) (Ftwhile
no single factor justifies a decision to disregard the corporate
entity . . . an overall element of Injustice or unfairness must
always be presentn) .

Plaintiff fails to articulate why justice requires
disregarding the corporate forms of the Corporate Defendants.
Plaintiff writes that ftPouls has used to the [ic]Defendant

Entities to canm.it fraud,n QOpphBr. at 17), but fails to

clear that 4C performed its contractual doligations. Qpp h Br. at 13-14)
Yet =fgkts constituting partial performance [[must be a joint act or an act
which Ttlearly indicates mutual assent"of the parties to the oral contract. =
Shahan v .Shahan, 2012 WL 6114972, at *4 Qel .Ch_.Dec. 10, 2012); Chgplake
Holdings, Ltd.v .Chrysler Corp., 199 WL 167834, at *22 Qel .Super .Jan.
13, 1999) (=The acts of partial performance must be ones that the actor would
not have done except for the contractual dbl igations =).

Here, 4C points to i1ts hiring of an additional employee and continued
work for the Corporate Defendants to prove part performance . Yet, such
evidence does not <learly indicate [Jnutual assent, « Shahan, 2012 WL
6114972, at *4, nor canstitute the type of performance that 4C «vould not
have done except forePauls®guaranty, Chaplake Holdings, Ltd., 1999 WL
167834, at *22. Rather, 4C"s performance i1s plausibly explained by the
parties”agreement — using either Plaintiff s or Defendants "differing
interpretations . Consequently, the Court holds that 4C s performance does
not extract Pauls"alleged gUaranty fran the statute of frauds.

13




explain hov the existence of the corporate forms were a means to
such commission.

Instead, Plaintiff argues only that ftPouls fraudulently set
forth that he would give 4C all of his business,= @d.); fttwo of
the five Defendant Entities did not have bank accounts,™ @@d. at
18); and ftPouls, individually was insolvent, even with all of
the proceeds fron the Deferdant Entities," (d.).

None of these al legations evidence awrong thatwould be
corrected — let alone a wrong that must be corrected - by
piercing the corporate veil 13 Consequently, Defendant Fouls is

disnissed fron 4C s breach of contract claim .

B .
In the second count of i1ts Amended Canplaint, Plaintiff
al leges Pouls, 1nhis individual capacity, fraudulently
misrepresented to 4C that fthe would pay for work performed by 4C
for 1ts websites In addition to the weekly retainer payments <14

@m. Campl. i71)

13 To the extent Plainti T argues Pauls used the corporations to limit his
personal liability, <limiting ones personal liability is a traditional
reason for a corporation . Unless done deliberately, with specific intent to
escgpe liability for a gpecific tort or class of torts, the cause of justice
does not require disregarding the corporate entity = Mobil Oil Corp.v.
Linear Films, Inc., 718 F . Spp . 260, 269 ©.Del . 198) @Quoting Zubik v .
Zubik, 384 F2d 267, 273 @d Cir . 1976)).

1 To satisfy a claim for fraudulent misrepresentation, a plaintiff must show:
@ [Mhe defendant falsely represented or anitted facts that the
defendant had a duty to disclose; @) the defendant knew or believed
that the representation was false or made the representation with

14



Defendants move to dismiss the count on the grounds the
econanic loss doctrine precludes Plaintiff’s claim1> Gee Br.
at 9) Although the Court will grant Defendants®*motion, it does
so on different grounds, namely 4Cs failure to articulate
damages separate and independent fron those caused by
Defendants”al leged breach.

A plaintiff al leging both fraudulent misrepresentation and
breach of contract must prove that the damages pled under each

cause of action are distinct. AFH Holding Advisory, LILC v.

Emmaus Life Sci ., Inc., No. NI2C-09-045 MMJ CCLD, 2013 WL
2149993, at *13 Qel . Super . Ct. May 15, 2013) @ranting sununary
jJudgment for defendant on plaintiffs fraud claim because
claimant <has not demonstrated a prima facie basis for damages
for fraud or fraud 1n the Inducement, separate and gpart from

any canpensatory damages or declaratory relief to which he]may

a reckless indifference to the truth; @) the defendant intended to
induce the plaintiff to act or refrain from acting; @) the
plainti fF acted in justifiable reliance on the representation; and
6) the plainti ff was Injured by 1ts reliance.

DCV Holdings, Inc.v.ConAgra, Inc., A2d 954, 958 Qel. 2005) .

is "The econanic loss doctrine i1s a judicially created doctrine that prohibits
recovery in tort where a product has damaged only itself @ e., has not
caused personal Injury or damage to other prgperty) and the only losses
suffered are econanic in nature . Danforth v . Acorn Structures, Inc., 608
A2d 1194, 1195 Qel .1992) "Ekonanic losses as those losses that are
""damages for inadequate value, costs of repai r and replacement of the
defective product, or consequent loss of profits-without any claim of
personal injury or damage to other property, as well as the diminution in
value of the product because it is inferior in quality and does not work for
the general purposes for which 1t is manufactured and sold.= Id. at 1195 n.
3; see also Delmarva Pover & Light v.Meter-Treater, Inc., 218 F. Supp - 2d
564, 569 @©.Del . 2002).
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be entitled for breach of contract or unjust enrichment.");
Greenstar, LLC v . Heller, 934 F. Supp . 2d 672, 697 ©. Del.
2013) (=The fraud damages must be more than a Tehash " of the
contract damages.”") @uoting Cornell Glasgow, LLC v. La Grange
Props ., LLC., No. NIIC-05-016 JRS CCLD, 2012 WL 2106945 el .
Super. Ct. June 6, 2012)).

4C does not aver any damages independent of those allegedly
incurred by Defendants®al leged breach of the contract.

Plaintiff claims that the Corporate Defendants had an
outstanding balance of $152,547 29 for Plaintiff"s services, and
Defendants breached the contract by refusing to pay. @m.
Canpl . i68) Plaintiff"s alleged loss caused by Pouls*®
misrepresentation is also $152,547 29-the very sum of the
outstanding balance. (@d. at i76) Consequently, it isevident
that Plaintiff is simply rehashing the damages italleges it
suffered by Defendants“breach, and the courtwi 1l accordingly

grant Defendants "motion for summary judgment.

C.
4C claims Defendants are liable under pranissory estoppel
because Defendant Pouls, eindividually and as ovner of the
Defendant canpanies, pranise [d] [JTinunons that 1f 4C performed
work that Poul s [sic] requested that they would be conpensated

for such work,™ and 1t was Pouls® <reasonable expectation that
1



the above promise would induce action on the part of the
promisee, 4C."" @m.Canp . 179-80)16

Defendants argue that 4C s breach of contract claim, and
the contract that underlies the claim, precludes 4C s promissory
estaoppel claim. Qefs."Br. at 12) The Court agrees.

Pranissory estoppel uis an equitable remedy designed to
enforce a contract in the iInterest of justice where some
contract formation problem would otherwise prevent enforcement.™
Weiss v. Northwest Broad., Inc., 140 F. Syp . 2d 336, 34445 O.
Del . 2001). A uparty cannot assert a pronissory estgoppel claim
based on promises that contradict the terms of avalid,
enforceable contract.™ Weiss, 140 F.Qupp. 2d at 345. The mere
overlapping of subject matter constitutes a conflict that
precludes prosecuting a claim for pronissory estoppel. J.C.
Trading Ltd . v. Wal-Mart Stores, Inc., 947 F. Supp - 2d 449, 457-
58 ©.Del. 2013) @The Suplier Agreements cover the same
subject matter as Walmart™s alleged oral pronises (@ e., the

sale of merchandise) and, thus, bar any claim of pramissory

® 4C does not claim that Defendants are liable under pronissory estoppel for
Siciliana's statenent not to worry about the status of the retainer. Gee
Opph Br., Ex.4) 4C makes no mention of this exchange iIn its Amended —
Complaint, nor In 1ts opposition brief. GeeAmCornpl. 79-83; Opph Br. at
20-21)

Furthermore, to the extent Plaintiff alleges a claim for pranissory
estappel stemming from Pouls®personal guaranty, such a claim fails for the
same reason undermining 'S argument that equitable estoppel extricated the
guaranty from the statute of frauds: 4G5 inability to prove detrimental
reliance. GCee I1A22a)

1



estoppel ') ; see also Beck & Panico Builders, Inc.v.
Strait.man, No . 08A-08-014 PLA, 2009 WL 5177160, at *6 Qel .
Super. Ct. Nov. 23, 2009) (sBecause pramissory estoppel
substitutes the plaintiffs detrimental reliance for
consideration to salvage an otherwise unenforceable pronise, 1t
will not gpply where the alleged pronise was bargained for as
part of a contract.™) Citing Genencor Int"l, Inc.v_Novo
Nordisk A/S, 766 A 2d 8, 12 @el. 2000)).

The pranise underlying 4Cs pranissory estgpel claim, that
the Corporate Entities would pay 4C for services rendered, is
simply the contractual dbligation 4C bargained for with the
Corporate Defendants 1’ Because the pramise 1Is a constitutive
element of an existing contract, 4AC" pranissory estoppel claim

must be disnissed .

D.
Plaintiff al leges that Defendants are liable under a claim

of unjust enrichment because «shefendants were enriched by the

iz Plaintiff itself admits the promises were bargained-for in its goposition

brief:
Poulls and the Defendant Entities made multiple representations to
Til1Ul1lons that they wou ld provide L with all of their business and
provide 4C with $3,000 per week plus a monthly balance, in exchange
for 4C hiring another employee, creating the «written book,= and
being more accessible and timelier concerning 4C s work for Pauls
and the Defendant Entities. Consistent with this, Plaintiff[]hals]
established all of the elements of prani ssory estoppel .

Opm Br.at 21)
18




work performed for them by 4C," and that «4c performed such
work , but was not conpensated .”* @m. Compl. i85-86)

Unjust enrichment occurs <in the event of the unjust
retention of a benefit to the loss of another, or the retention
of money or property of another against the fundamental
principles of justice or equity and good conscience.” Segovia

v. Equities First Holdings, LLC, No. 06C-09-149-JRS, 2008 WL

2251218, at *20 Qel. Super.Ct.May 30, 2008

Defendants again move to dismniss on the grounds their claim
is precluded by the existence of a contract. @r. at 13)
Defendants claim that because one party s version of the
contract will be enforced, <fthere 1s no scenario whereby an
unjust enrichment theory can result 1n recovery to the
Plaintiff[]."" (@d.) The Court, agailn, agrees.

IT the jury finds that 4C agreed to a flat-fee contract
wi th the Corporate Defendants, then theywill have received
exactly what they bargained for, and thus no unjust enrichment
will have occurred. On the other hand, if the jury finds for 4C
on i1ts breach of contract claim, than the Corporate Defendants
will be liable for the outstanding balance. In either
situation, no claim for unjust enrichment can lie. Bakermanv.
Sidney Frank Importing Co., Civ. A. 184N, 2006 WL 3927242 , at
*18 Qel Ch.Oct. 10, 2006) (#"hen the complaint alleges an

express, enforceable contract that controls the parties”®
19



relationship . . -aclaim for unjust enrichmentwi Il be

disnissed."").

B .

4C avers Defendants breached the covenant of good faith and

fairdeal ing impliedunder Delavare lav. @m. Canpl. '91)

stated In 1ts most general terms, the implied covenant
requires a party In a contractual relationship to refrain fram
arbitrary or unreasonable conduct which has the effect of
preventing the other party to the contract fran receiving the
fruits of the bargain.'* Dunlg v. State Farm Fire &Cas. Co .,
878 A 2d 434, 442 el . 2005).

This i1s not an Instance of a breach of the duty of good
faith, but rather a disagreement as to the exact content of the
parties” agreement. Plaintiff has failed to propound any
evidence indicating that Defendants prevented 4C from receiving
the fruits of the parties®bargain. Instead, Defendants simply
believe a different agreement has been made. Consequently,
Plaintiffs claim will be disnissed.

P.
Defendants move for summary judgment on Plaintiffs claim
for conversion. Because Plaintiff has failed to propound

evidence of a necessary element, namely that 1t asked Defendants
20



to cease using the front-end saurce code Defendants al legedly
impermissibly copied, Plaintitfs claim will be disnissed.
<owversio iIs the act of daninion wrongful ly exerted over
the property of another, 1n denial of his right, or Inconsistent
with 1t. ™" Triton Constr.Co.v.E.Elec.Serv., Inc., No.
3290-VvCP, 2009 WL 1387115, at *24 Qel .Ch. May 18, 2009)
(Footnhotes anitted) {guoting McGowvan v . Ferro, 859 A 2d 1012,
1040 Qel .Ch.2004)). Before a plaintiff can bring an action
for conwversion, the plaintiff must first shov that <1t made a
demand that the property be returned and the defendant refused
the demand ‘"1e Triton, 2009 WL 1387115, at *24 {emphasis
aonitted) . Such a requirement can only be excused when the
«al leged wrongful act amounts to a denial of the rights of the
real ovner .= Id.

Plaintiff al leges Defendants <copied the graphics and
front-end source code on certain websites maintained by
Plainti ff 4C" after Plaintiff <«requested that Defendants not
copy, or cause to be copied, websites 4C maintained on its
servers. @m. Compl. i98-99)

is The Court also notes that Delaware has generally only applied conversion
<to the wrongful exercise of dominion over tangible goods .= Res.Venture,
Inc.v. Ress. Mgmt.Int™l, Inc., 2 F_.Sup.-2d 423, 439 @©.Del. 199).
Conversion for intangible property exists only when «intangible property
relations are merged Into a document.= Sanirab Corp.v.Sunroc Corp., No.
CIV A. 00C-02-191SCD, 202 WL 1288732, at *4 Qel .Suer. Ct. April 29,
202). The parties did not brief whether the source code or front-end
graphics at 1ssue here constitutes a document . Accordingly, the court does
not make a ruling as to whether the merger doctrine aoplies.
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However , despite a section in itsbriefentitled
Plaintiff[]Has] Establ ished The Essential Elements To [Its]
Conversion Claimn QOpp h Br. at 19), Plaintiff does not bring to

the Court s attention any evidence supporting the al legation
made In the Amended Canplaint that 1t requested Defendants not
to copy or cause to be copied the websi tes for the Corporate
Defendants.

In fact, the only evidence presented to the Court regarding
whether P lainti ff requested that the Corporate Defendants not
use the graphics and front-end source code is TIimmons®pranise
to Poauls that he would provide the Corporate Defendantswith a
*"“backuyp book " that would identify hov all of 4Cs computer
programming was written for al l of the Defendant Entities, so
that Pouls and the Defendant Entities could reference this book
In the event of aproblem.n Q©pph Br.at 4)

Given the lack of evidence for one of conversion's
necessary elements, and the clear evidence that the parties”
disoute resounds only iIn contract, Defendants®"motion as to

Plaintiff"s conversion claim will be granted.
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rv.
For the reasons stated above , Defendants"motion for
swvnmary judgment wi Il be granted In part and denied in part. An

appropriate order accanpanies this gpinion.

S e

.'r.l
A
—

i f

[
Hon Joseph E . Irenas
Senior United States District Judge

Date -March ¢ 2014
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J:RBHAS, Senior District Judgel:

This matter having gopeared before the Court upon
Defendants*motion for summary judgment QOkt. No. 58); the Court
having considered the submissions of the parties, and for the
reasons set forth in an Opinion issued on even date herewith,
and for good cause agppearing,
ch

J:T J:Son this day of March, 2014,

ORDBRBD THAT :

@D Defendants"motion for summary judgment iIs GRANTBD J:N
PAIIT. The motion i1s granted as 1t relates to Counts 11
through VI of Plainti ff"s Amended Conplaint Okt. No 39).
To the extent the motion moves for summary judgment on

Count I, breach of contract, *{ is denied.

|
Hon Joseph E. Irenas
Senior United States District Judge

1

10T the District of New Jersey, sitting by designation .
2



