IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
DWAYNE WARREN,
Plaintiff,
V. Civ. No. 11-653-SLR

PERRY PHELPS, et al.,

Defendants.

MEMORANDUM ORDER

At Wilmington this}"{iay of February, 2012, having screened the amended
complaint pursuant to 28 U.S.C. § 1915 and § 1915A;

IT IS ORDERED that: (1) the complaint is dismissed as frivolous pursuant to 28
U.S.C. § 1915 and § 1915A, for the reasons that follow:

1. Background. Plaintiff Dwayne Warren (“plaintiff’), an inmate at the James T.
Vaughn Correctional Center, Smyrna, Delaware, who proceeds pro se and has been
granted in forma pauperis status, filed a complaint pursuant to 42 U.S.C. § 1983." (D.I.
1) The complaint was dismissed as frivolous and for failure to state a claim upon which
relief may be granted. Plaintiff was given leave to amend only as to his medical needs
claims and his retaliation claims. He filed an amended complaint and motion for leave
to file amended complaint, construed by the court as a second amended complaint.?

(D.I. 16, 17)

'When bringing a § 1983 claim, a plaintiff must allege that some person has
deprived him of a federal right, and that the person who caused the deprivation acted
under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988).

2The clerk of court is directed to correct the docket to reflect that D.I. 17 is a
second amended complaint and not a motion to amend.



2. Standard of review. This court must dismiss, at the earliest practicable time,
certain in forma pauperis and prisoner actions that are frivolous, malicious, fail to state
a claim, or seek monetary relief from a defendant who is immune from such relief. See
28 U.S.C. § 1915(e)(2) (in forma pauperis actions); 28 U.S.C. § 1915A (actions in which
prisoner seeks redress from a governmental defendant); 42 U.S.C. § 1997e (prisoner
actions brought with respect to prison conditions). The court must accept all factual
allegations in a complaint as true and take them in the light most favorable to a pro se
plaintiff. Phillips v. County of Allegheny, 515 F.3d 224, 229 (3d Cir. 2008); Erickson v.
Pardus, 551 U.S. 89, 93 (2007). Because plaintiff proceeds pro se, his pleading is
liberally construed and his complaint, “however inartfully pleaded, must be held to less
stringent standards than formal pleadings drafted by lawyers.” Erickson v. Pardus, 551
U.S. at 94 (citations omitted).

3. An action is frivolous if it “lacks an arguable basis either in law or in fact.”
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Under 28 U.S.C. § 1915(e)(2)(B)(i) and
§ 1915A(b)(1), a court may dismiss a complaint as frivolous if it is “based on an
indisputably meritless legal theory” or a “clearly baseless” or “fantastic or delusional”
factual scenario. Neitzke, 490 at 327-28; Wilson v. Rackmill, 878 F.2d 772, 774 (3d Cir.
1989); see, e.g., Deutsch v. United States, 67 F.3d 1080, 1091-92 (3d Cir. 1995)
(holding frivolous a suit alleging that prison officials took an inmate’s pen and refused to
give it back).

4. The legal standard for dismissing a complaint for failure to state a claim

pursuant to § 1915(e)(2)(B)(ii) and § 1915A(b)(1) is identical to the legal standard used



when ruling on Rule 12(b)(6) motions. Tourscher v. McCullough, 184 F.3d 236, 240 (3d
Cir. 1999)(applying Fed. R. Civ. P. 12(b)(6) standard to dismissal for failure to state a
claim under § 1915(e)(2)(B)). However, before dismissing a complaint or claims for
failure to state a claim upon which relief may be granted pursuant to the screening
provisions of 28 U.S.C. §§ 1915 and 1915A, the court must grant plaintiff leave to
amend his complaint unless amendment would be inequitable or futile. See Grayson v.
Mayview State Hosp., 293 F.3d 103, 114 (3d Cir. 2002).

5. A well-pleaded complaint must contain more than mere labels and
conclusions. See Ashcroft v. Igbal, 556 U.S. 662, 129 S.Ct. 1937 (2009); Bell Atl. Corp.
v. Twombly, 550 U.S. 544 (2007). The assumption of truth is inapplicable to legal
conclusions or to “[tlhreadbare recitals of the elements of a cause of action supported
by mere conclusory statements.” /d. at 1949. When determining whether dismissal is
appropriate, the court conducts a two-part analysis. Fowler v. UPMC Shadyside, 578
F.3d 203, 210 (3d Cir. 2009). First, the factual and legal elements of a claim are
separated. /d. The court must accept all of the complaint’s well-pleaded facts as true,
but may disregard any legal conclusions. /d. at 210-11. Second, the court must
determine whether the facts alleged in the complaint are sufficient to show that plaintiff
has a “plausible claim for relief.”® /d. at 211. In other words, the complaint must do

more than allege plaintiff's entitlement to relief; rather it must “show” such an

*A claim is facially plausible when its factual content allows the court to draw a
reasonable inference that the defendant is liable for the misconduct alleged. Igbal, 129
S.Ct. at 1949 (quoting Twombly, 550 U.S. at 570). The plausibility standard “asks for
more than a sheer possibility that a defendant has acted unlawfully.” /d. “Where a
complaint pleads facts that are ‘merely consistent with' a defendant’s liability, it ‘stops
short of the line between possibility and plausibility of ‘entitlement to relief.” Id.
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entitlement with its facts. /d. “[W]here the well-pleaded facts do not permit the court to
infer more than a mere possibility of misconduct, the complaint has alleged - but it has
not shown - that the pleader is entitled to relief.” Igbal, 129 S.Ct. at 1949 (quoting Fed.
R. Civ. P. 8(a)(2)).

6. Discussion. The amended complaints discuss plaintiffs medical condition.
He has been seen repeatedly by medical personnel. Plaintiff believes that he may have
an embolism. He also believes that he has a high aldersterone level which is related to
high blood pressure, but that a high blood pressure diagnosis will not be made because
the same is necessary to receive chronic care treatment. It has been suggested to
plaintiff that he is a hypochondriac, and he was sent to mental health. Finally, the
amended complaints allege that plaintiff was retaliated against following his submission
of a prison grievance. (D.l. 16, 17)

7. Medical needs. Plaintiff complains that defendants are not treating him and
discounting his complaints. The Eighth Amendment proscription against cruel and
unusual punishment requires that prison officials provide inmates with adequate
medical care. Estelle v. Gamble, 429 U.S. 97, 103-105 (1976). In order to set forth a
cognizable claim, an inmate must allege (i) a serious medical need and (ii) acts or
omissions by prison officials that indicate deliberate indifference to that need. Estelle v.
Gamble, 429 U.S. at 104; Rouse v. Plantier, 182 F.3d 192, 197 (3d Cir. 1999). A prison
official is deliberately indifferent if he knows that a prisoner faces a substantial risk of
serious harm and fails to take reasonable steps to avoid the harm. Farmer v. Brennan,

511 U.S. 825, 837 (1994). A prison official may manifest deliberate indifference by



“intentionally denying or delaying access to medical care.” Estelle v. Gamble, 429 U.S.
at 104-05.

8. “[A] prisoner has no right to choose a specific form of medical treatment,” so
long as the treatment provided is reasonable. Harrison v. Barkley, 219 F.3d 132, 138-
140 (2d Cir. 2000). An inmate’s claims against members of a prison medical
department are not viable under § 1983 where the inmate receives continuing care, but
believes that more should be done by way of diagnosis and treatment and maintains
that options available to medical personnel were not pursued on the inmate’s behalf.
Estelle v. Gamble, 429 U.S. 97, 107 (1976). Moreover, allegations of medical
malpractice are not sufficient to establish a Constitutional violation. White v. Napoleon,
897 F.2d 103, 108-09 (3d Cir. 1990) (citations omitted); see also Daniels v. Williams,
474 U.S. 327, 332-34 (1986) (negligence is not compensable as a Constitutional
deprivation). Finally, “mere disagreement as to the proper medical treatment” is
insufficient to state a constitutional violation. See Spruill v. Gillis, 372 F.3d 218, 235 (3d
Cir. 2004) (citations omitted).

9. Prison administrators cannot be deliberately indifferent “simply because they
failed to respond directly to the medical complaints of a prisoner who was already being
treated by the prison doctor.” Durmer v. O’Carroll, 991 F.2d 64, 69 (3d Cir. 1993). “Ifa
prisoner is under the care of medical experts . . . a non-medical prison official will
generally be justified in believing that the prisoner is in capable hands.” Spruill v. Gillis,
372 F.3d 218, 236 (3d Cir. 2004) (discussing Durmer, 991 F.2d at 69). “[Albsent a

reason to believe (or actual knowledge) that prison doctors or their assistants are



mistreating (or not treating) a prisoner, a non-medical prison official . . . will not be
chargeable with the Eighth Amendment scienter requirement of deliberate indifference.”
Id. at 236.

10. It is evident from the allegations that plaintiff receives continuing medical
treatment. It is also evident that he is not satisfied with the conclusions of medical
personnel. Plaintiff receives medical care, albeit not to his liking. Regardless, his
displeasure with treatment and diagnoses does not rise to the level of a constitutional
claim. Therefore, the medical needs claim is dismissed as frivolous pursuant to 28
U.S.C. § 1915(e)(2)(B)(ii) and § 1915A(b)(1).

11. Retaliation. Plaintiff alleges that he was retaliated against after he
submitted a prison grievance. “Retaliation for the exercise of constitutionally protected
rights is itself a violation of rights secured by the Constitution actionable under § 1983.”
White v. Napoleon, 897 F.2d 103, 111-12 (3d Cir. 1990). It has long been established
that the First Amendment bars retaliation for protected speech. See Crawford-El v.
Britton, 523 U.S. 574, 592 (1998); Milhouse v. Carlson, 652 F.2d 371, 373-74 (3d Cir.
1981). Proof of a retaliation claim requires that plaintiff demonstrate (1) he engaged in
protected activity; (2) he was subjected to adverse actions by a state actor; and (3) the
protected activity was a substantial motivating factor in the state actor’s decision to take
adverse action. Rauser v. Horn, 241 F.3d 330, 333 (3d Cir. 2001) (quoting Mt. Healthy
Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).

12. Plaintiff alleges that he filed a grievance against defendant correctional

officer Chavis (“Chavis”) in 2011 and, because of that, he was retaliated and



discriminated against by defendant correctional officer Mosely (“Mosely”). Plaintiff
explains that Mosely, from laundry, brought him a bag of clothes in exchange for him to
sign off on the grievance he had filed. Plaintiff believed that Chavis was going to do
something and refused. At that point Mosely left, apparently without giving him the
clothing. While plaintiff submitted a grievance against Chavis, the allegations do not
indicate that the filing of that grievance was the reason Mosely did not leave his
laundry. Instead, the allegations indicate that Mosley took the action she did, not
because plaintiff submitted a grievance against Chavis, but because plaintiff refused to
sign the document she provided him. Her actions do not rise to the level of retaliation
claim. Finally, plaintiff refers in a conclusory manner to other miscellaneous retaliatory
acts, but none of the alleged retaliatory conduct occurred after plaintiff engaged in a
protected act.

13. Conclusion. For the above reasons, the complaint will be dismissed as
frivolous pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) and § 1915A(b)(1). Plaintiff was
given an opportunity to cure his pleading defects, to no avail. The court is not required
to provide plaintiff numerous opportunities to amend. See Foman v. Davis, 371 U.S.
178, 182 (1962) (The court may curtail or deny a request for leave to amend where
there is “repeated failure to cure deficiencies by amendments previously allowed” and
there would be “futility of amendment.”). The court find that further amendment is futile.
The clerk of court is direct to close the case.
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