IN THE UNITED STATES DISTRICT COURT
"FOR THE DISTRICT OF DELAWARE

INTELLECTUAL VENTURES ILLC,
Plaintiff,
V.

AT&T MOBILITY LLC;
AT&T MOBILITY 11 LLC; and

NEW CINGULAR WIRELESS SERVICES, INC., :

. Defendants.
.and

ERICSSONINC.and
TELEFONAKTIEBOLAGET LM ERICSSON

Intervenors

]NTELLECTUAL VENTURES ILLC,
| Plaintiff, .
V.
CRICKET COMI\/IUNICATIQNS, INC,,
Defendant.
and

ERICSSON INC. and
TELEFONAKTIEBOLAGET LM ERICSSON

Intervenors

C.A.No. 13-1668-LPS

C.A. No. 13-1669-LPS



INTELLECTUAL VENTURES 1LLC,
Plaintiff
v. | - : C.A. No. 13-1670-LPS

NEXTEL OPERATIONS, INC. and
SPRINT SPECTRUM L.P.,

Defendants.
and

-ERICSSON INC. and :
TELEFONAKTIEBOLAGET M ERICSSON

Intervenors

INTELLECTUAL VENTURES ILLC,
Plaintify,
. N | . CA No. I3-1671.LP8
T-MOBILE USA, INC. and T-MOBILE US, INC. '
'Defenda.nts.
and

ERICSSON INC. and
TELEFONAKTIEBOLAGET IM ERICSSON

Intervenors

MEMORANDUM ORDER
Pending before the Court is Defendants’ Motion to ‘Stay Pending Arbitration. (C.A. No.

© 13-1668-LPS D.L 400;! see also D.L 429, 437) For the reasons set forth below, the Court will

ATl citations to the.docket are to C.A. No. 13-1668-LPS unless otherwise noted.
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DENY the motion.
L. Defendants a;fgue that they may. “rely on |z bitration agreemen . with
R to obtain a stay uﬁder Section 3 Qf the Federal Arbitration Act (“FAA™). (D.1.400 at 9)
Plairitiﬁ‘ responds that “Defendants cite no precedent for their novel use of Section 3. (D.L. 429
at4) Plaintiff further notes that Defendants are not parties to the arbitration agreement and, thﬁs,
cannot “i'nvoke. Section 3 6f the FAA.” (Id.) A non-party litigant may invoke Section3 ifit can
‘;enforce the arbitration ageeﬁen ” under governing state éontract law. Arthur Andersen LLP v.
Carlisle, 556 U.S. 624, 632 (2009). Delaware law governs the arbitration agreement in the
instant case. (See D.I. 437 at 2) As Defendants argue (see D.1. -400 at 10), Delaware law alloﬁvs
non-party litigants to enfgrce an_érbitration agfeement under thé doctrine of equitable estoppel.
See Wilcox & Fetzér, Ltd v. Corbet't &.Wilcox, 2006 WL 2473665, at *4 (Del. Ch. Aug. 22,
2016). To invoke equitable estoppel, “[a] signatory to [a] contract containing an arbitration
clause” must allege “substantially interdependent and concerted mi'sconducf By both the
} Tonsignatory and one or more of the signatoﬁes.” Id. ét *5 (internal quotation marks and
emphasis omitted). |
2. Although Defendaﬁts rely on eqﬁitable estoppel to invoke Section 3, tﬁe Court is
not persuaded that Defendants can enf;)rlce the agreement due to equitable estoppel and,
therefore,-égrees with Plaintiff that Defendants cannot “invoke Section 3 of the FAA.” (D.I 429
at4) As noted above, to rely on equitable estopi:el, it must be the case that Plaintiff is alleging
- that Defendants engaged in “substantially intérdependent and concerted misconduct” with
R - siooqiory to the contract and an affiliate of Wilcox & Fetzer, 2006 WL

| 2473665, at *5 (internal quotation marks and emphasis omitted). In this case, however, neither
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Plaintiff nor Defendants have alleged that Defendants.engaged in interdependent and concerted
misconduct with NESSENMEEE (Sce D.L 400 at 10 (areuing that “[PlaintifP’s] infringement
claims raise allegations of substantially interdependent . . . conduct,” but making no éllegafions
as to interdependent and concerted misconduct); D.1. 429 at 8 (noting that interdependent and
coﬁcerted misconduct is not alleged)), ¢f. Wilcox & Fetzer, 2006 WL 2473665, at *5-6 (finding |
“concerted wrongdoing” when signatory changed nonsignatory’s trade name, allegedly violating
trademark lawj; Incyte Corp. v. Flexus Biosciences, Inc., 2016 WL 1735485, at *6-7 (Del. Super.
Ct. Apr. 15, 2016) (finding concerted misconduct because nonsignatories induced signatory t§

~ “breach his contractual obligations™ (internal quotation marks and emphasis omitted)).
Therefore, Defendants may not invoke equitable estoppel to enforce the arbitration agreement
and are not entitled to a mandatory stay under Section 3 of the FAA.

3. In the alternative, Deféndanté argue that the Court “should exercise its inherent
authority™ to stay the case because a stay “would promote judicial economy” and would “not
prejudice [Plaintiff].” (D.1. 400 at 13-14) Plaintiff responds that a discreﬁonary stay “would [be]
unféirly prejudicfial] . . . , frustrate judicial economy, and negate [the parties’] substantial
efforts™ to litigaté the case. (D.1. 429 at 16) Courts typically consider three factors in
determining whether a discretionary stay is appropriate: (1) whether a stay would unduly
~ prejudice or present a clear tactical disadvantage to the non-moving party, 2) whefher a stay will
promote judicial eéonomy and simplify the issues for trial, and (3) whether discovery is complete
and aﬁ‘ial date has been set. See Landis v. N. Am. Co., 299 U.S. 248, 254-‘55 (1936). .

| 4, | Applying these factors, the Court agrees with Plaintiff that “[tJhe Court should not

exercise its-discretion to grant a stay.” (D.I. 429 at 13) A stay would prejudice Plaintiff because
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Plaintiff would either lose its trial date or “litigate the same claims, directed to the same products,
on two different schedules.” (Id. at 15) A stay is also unlikely to promote judicial economy
because the parties will still litigate “every infringement claim . . . as well as every invalidity
defense.” (Id. at 13) Nor is a stay likely td simp.lify the case because the arbitration ‘_‘mq.y

" resolve, at best, only the] portion of [Plaintiff’s] claims thé.t allege Defendants’ infringement
through [the] use of [ || N NEEENGEE] rroducts.” (Id.‘) Although Defendants argue that “the
outcome of the arbitration may . . . affect . . . Defendants’ damages ;clrguments” (D.I 400 af 14),
the arbitlfafor will likely render a decision well before trial begins, giving the parties an

opportunity to adjust their damages arguments and calculations accordingly. (See D.I. 429 at 2

) ; D.L.360 at 6 (setting trial for July 24, 2017)) Finally, the stage of the instant proceedings
disfavors granting a stay because fact discovery is already complete (see D.L 360 at 6); the Court
has issued a claim construction opinion (see D.I. 378); and expert discovery is underway. (See
D.1 443); see alsb Personalized User Model, ;L.L.P. v. Google, Inc., 2012 WL 5379106, at *2 (D.
Del. Oct. 31, 2012) (noting that similar circumstances “disfavor[ed] granting a stay”). Thus,
based on these considerations, a discretionary stay pending arbitration is ‘not warranted.

5. Accordingly, Defendants’ Motion to Stay Pending Arbitration (D.1. 400) is
DENIED-.

6. ~ The parties shall meet and confer and shall, no later than October 25, submit a

proposed redacted version of this Memorandum Orders Q &\/

October 24, 2016 HON. LEONARD P. STARK
Wilmington, Delaware UNITED STATES DISTRICT JUDGE -




