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)

STARK, U.S. District Judge:

- Pending before the Court are several requests for relief made by Plaintiffs Idenix
Pharmaceuticals LLC and Universita Degli Studi di Cagliari (“Idenix”) against Defendant Gilead
Sciences, Inc., following Idenix’s victory in a jury trial in this patent infringément action. ‘Prior
to trial, Gilead stipulated that it would not contest that, uﬁder the Court’s claim constructions, its
accused treatments for Hepatitis C virus (“HCV™), sofosbuvir and 1edipasvir/ sofosbuvir (sold }
under the trade names Sovaldi and Harvoni), infringei: the asserted claims of Idenix’s United
States Patent No. 7,608,597 (the “’597 patent™).! (See D.I. 452 at 8 n.2)

Following a ten-day trial, the jury returned a verdict in favor of Idenix on all issues that
were tried. (D.L 518) Specifically, the jury found that Gilead’s infringerﬁent was willful, that -
Idenix was entitled to damages equal to a 10% runmng royalty on Gilead’s adjusted net sales
revenue from the accused products — for a total damaiges figure of $2.54 billion — and that Gilevad |
had failed to prove that the asserted claims of the 597 patent were invalid due to lack of
enablement, lack of written description, anticipétion,é or obviousness. (Id.)

Idenix now asks the Court to exercise its discf{retion to enhance damagés based on the
jury’s finding of willful infringement.> Idenix furthe;r‘ asks the Court to declare this case

“exceptional,” within the meaning of 35 U.S.C. § 285, and exercise its discretion to require

Gilead, as the non-prevailing party, to pay Idenix’s attorney fees. Finally, Idenix requests that the |

'The 597 patent is entitled “Methods and Cdmpositions for Treating Hepatitis C Virus.”
It was issued on October 27, 2009. (D.I. 1 Ex. B)

2At the August 2017 hearing on Idenix’s motion — although not at any point prior to the
hearing — Idenix specifically asked the Court “to at least double” the damages award. (See D.I.
586 (“Arg. Tr.”) at 142) That is, Idenix asks the Court for at least an additional $2.54 billion,
which would bring the total judgment against Gilead to at least $5.08 billion.
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Court’s award of pre-judgment interest (which Gilead does not oppose) be determined based on
the prime rate, and not the T-bill rate, the latter being the lower interest rate advocated by
Gilead.’

For the reasons set forth below, the Court w111 deny Idenix’s motion with respect to
enhancement of damages and attorney fees and granté the motién with respect to the prejudgment

interest rate.’ |

: |

L The Court Exercises Its Discretion to Nof Enhance
Damages Based on the Finding of Willful Infringement

When damages resulting from patent inﬁingément are found, “the court may increase the .

damages up to three times the amount found or assessed.” 35 U.S.C. § 284 (emphasis added). In
Halo Electronics, Inc. v. Pulse Electronics, Inc., 136 S. Ct. 1923, 1932 (2016), the Supreme |
Court explained that § 284 meaﬁs “[d]istrict courts e;nj oy discretion in deciding whether to award |
enhanced damages, and in what amount.” See also zc!i ét 1934 (“Section 284 gives district courts
discretion in meting out énhanced damages.”). ;

Halo further explains that “enhanced damages are generally appropriate under § 284 only
|

in egregious cases. . . . [Enhanced damages are] not to be meted out in a fypical patent

*Idenix also urges the Court to award a running royalty of greater than 10% for Gilead’s
ongoing, post-judgment infringement. (See D.I. 538 at 17-23) The Court will not address this
portion of Idenix’s motion, as the parties have agreed to stay their disputes relating to ongoing
royalties. (See D.L. 574 at 1; see also D.I. 575 (granting “parties’ joint request to stay”))

*Still pending before the Court is Gilead’s m(f)tion for judgment as a matter of law,
remittitur, or a new trial. (D.L 535) In due course, the Court will issue a separate opinion
resolving Gilead’s motion. The instant Opinion is wiritten based on the assumption — which
should not be misunderstood as a holding or indication of the Court’s forthcoming ruling — that
Gilead’s motion will be denied in full and, therefore,’ that the Court should resolve all issues
presented by Idenix’s motion that have not been stay;ed.
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infringement case.” Id. at 1932 (emphasis added). Halo continues: “The sort of conduct
warranting enhanced damages has been variously described in our cases as willful, wanton,
malicious, bad-faith, deliberate, consciously wrongful, flagrant, or — indeed — characteristic of a
pirate.” Id. Yet
.. . none of this is to say that enhanced damages must

follow a finding of egregious misconduct. As with any exercise of

discretion, courts should continue to take into account the

particular circumstances of each case in deciding whether to award

damages, and in what amount.
Id. at 1933 (emphasis added). The party seeking enhanced damages has the burden of proving by
a preponderance of the evidence that they should be awarded. See id. at 1934.

Applying this law to the facts and circumstances presented here, and after carefully

reviewing the trial record and the parties’ briefing, and also having heard extensive oral
argument, the Court concludes that it should not enhance damages.

* k%

Before turning to the explanation as to why tile Court is exercising its discretion to not
award enhanced damages, the Court first addresses a:preliminary matter. As detailed further
below, many of the considerations that go into deterrinining how to exercise discretion in this
context are somewhat untethered from findings of fa;ct made (explicitly or implicitly) by the jury.
As explained below, the Court will principally be applying the “Read factors.” See Read Corp. v.
Portec, Inc., 920 F.2d 816, 827-28 (Fed. Cir. 1992).> Several of the Read factors — such as the

“closeness of the case,” “behavior as a party to the litigation,” and the “size and financial

’Both sides devoted extensive portions of their briefing and oral argument presentations
to application of the Read factors.



condition” of the accused infringer — relate to matteré that were not before the jury and/or which
th; jury would not have been in a position to assess. See, e.g., Advanced Cardiovascular Sys.,
Inc. v. Medtronic, Inc., 265 F.3d 1294, 1311 (Fed. Cir. 2001) (noting that “closeness of the case”
is factor “that a jury is not in the best position to asseéss”).' Therefore, it is entirely appropﬁate,
even required, for the Court to considef —based on ifs extensive familiarity with the entire course
of this case, as well as whét it observed at trial — whére, notwithstanding the jury’s verdict in
favor of Idenix, substantial contrary evidence was présented by Gilead.

- The Court takes as true that Gilead committe;d willful infringement, as the Court must do,

| .
based on the jury’s verdict. See id. at 1310 (“[C]ertainly a judge cannot substitute his or her

i
99

factual determination for a jury’s willfulness finding.”). This does not, however, prevent the
Court from observing where, as the case may be, the:re was also substantial evidence presented by |
the willful infringer, where the jury may have made fiindings that were not supported by the
record, and where the jury heard no evidencé and car;not be presumed to have made a particular
finding. Thus, in the course of undertaking the particularized assessment of the totality of
circumstances required by Halo and other precedent,; the Court will, és appropriate, take such
considerations into account.

% %k %k

Idenix’s request for enhancement is predicatéd on several grounds. First, the jury, after
i

being properly instructed, resolved factual disputes a“nd found that Gilead’s infringement was

i
willful. Second, Gilead — and its predecessor, Pharmasset — engaged in a pattern of egregious
misconduct. Third, the “Read factors” support its reé:luest. As the Court explains below, none of

Idenix’s contentions, singly or in combination, supports a decision to enhance damages.
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Although Idenix understandably emphasizes ‘ghe jury’s finding of willfulness, it
recognizes, as it must, that the jury’s finding is a necésSary but not sufficient basis for enhancing
damages. “[A] finding of willful infringement does not mandate that damages be enhanced,
much less mandate treble damages.” Read, 970 F.Zdé at 826. As Idenix acknowledges (see, e.g.,
Arg. Tr. at 126), the jury’s finding merely “opens the; door” to the Court making a discretionary
. decision as to whether damages should be enhanced.' See also WesternGeco L.L.C. v. Ion
Geopﬁysical Corp., 837 F.3d 1358, 1362 (Fed. Cir. 2016) (“[T]be [Supreme] Court stressed
throughout Halo that, if willfulness is established, th:e question of enhanced damages must be left

to the district court’s discretion.”).

2 [
g
|
Idenix next contends that it proved egregious misconduct by Gilead and, for purposes of

evaluating Idenix’s motion, the Court accepts this coﬁtention as true. Thus, as Idenix accuses,
_ | |
“Gilead built its success on a pervasive course of gro;ss misconduct.” (D.I. 538 at 7) No
|
challenge to the sufficiency of the evidence supporting the jury’s finding of willfulness is before
|

the Court.5 Even if it were, substantial evidence supports the jury’s express finding of

willfulness as well as the jury’s implicit agreement V\‘flth Idenix that Pharmasset, and later Gilead,

%Gilead challenged the sufficiency of Idenix’s evidence of willfulness at the close of all
evidence. (See Tr. at 2029; D.I. 509) But Gilead’s post-trial argument on the sufficiency of the
willfulness evidence was limited to a cursory referenFe in a footnote in its brief supporting its
renewed motion for judgment as a matter of law (see D.1. 536 at 24-25 & n.14), which is
inadequate to put the issue before the Court. See Jol‘zn Wyeth & Brother Ltd. v. CIGNA Int’l
Corp., 119 F.3d 1070, 1076 n.6 (3d Cir. 1997) (statlng that “arguments raised in passing (such
as, in a footnote), but not squarely argued, are considered waived™); Robocast, Inc. v. Apple Inc.,
2014 WL 2622233, at *1 (D. Del. June 11, 2014) (saime).
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engaged in egregious miéconduct. (See, e.g., D.I. 538 at 3-8) (summarizing evidence)

More'particula.rly, the Court takes as true, amjong other things, that Pharmasset’s founder,
Dr. Raymond Schinazi, violated his confidentiality oBli gations to Idenix, and shared with
Pharmasset scientists Idenix’s proprietary discoverieé relating to treatment of HCV. Specifically,
Dr. Schinazi “took” from Idenix the use of “two-prime (2')-methyl up modified nucleosides™ as
being effective in the treatment of HCV. Whether dﬁrectly or indirectly, Dr. Schinazi improperly
shared this Idenix information with Pharmasset scien!tists, whose reactions included bemoaning
that they now neéded a “cold shower” as they feared ;their concurrent development efforts would
be for naught, as there was nothing left for Pharmasset to patent. (See PX-470) Idenix also
showed that internal Pharmasset documents — not avélilable to Idenix until it obtained discovery
in this litigation — referred to Pharmasset’s éompounid as an “Ideﬁix derivative[],” and showed an
effort to replace similar references to the “Idenix con!rlpound” or “Idenix sugar” with references to
the chemical formulation of the same compound. (S«;ee, e.g., Tr. at 619; PX-678) When
Pharmasset’s Jeremy Clark was describing to his bos!s, Dr. Michael Otto, Clark’s breakthrough —
the synthesis of a 2'-methyl up 2'-fluoro down compéund, later labeled PSI-6130 — he had
Idenix’s patent application in hand. (See, e.g., Tr. at§1006) The jury implicitly found that Clark
and others at Pharmasset copied (and were assisted biy) Idenix’s work.

Idenix is correct that this course of conduct, viewed alone, favors enhancement of

. damages. But, when considered in context, the Court concludes that Gilead’s conduct does not

warrant increasing the amount of money Gilead musit pay Idenix.

|
|
1
|
Idenix contends that application of the Read factors, see 970 F.2d at 827-28, supports its

|

3
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request for enhanced damages. The Court disagrees. In totality, these factors disfavor an award
of enhanced damages here.’
The first Read factor is “whether the infringer deliberately copied the ideas or design of

another.” As to this factor, Idenix contends that “Gilead/Pharmasset’s deliberate copying and

misuse of Idenix’s invention presents a quintessential basis to enhance damages.” (D.I. 538 at 9)
Gilead counters: “Pharmasset affirmatively reviewed Idenix’s patent application, determined its

compound of interest was not included in the closed }ist of potential compounds described by the

_ |
patent, then proceeded to make and test that compound — a compound that Idenix itself was not

able to make and test until after it reviewed Pharmas%et’s application.” (D.I. 555 at 2-3) While

|
substantial evidence was presented at trial on both sides of this dispute,’ the jury presumably

found the facts to be more consistent with Idenix’s cl?laracterization than Gilead’s. The Court

"Even where several of the Read factors favor enhancement, it remains within the Court’s
discretion to decline to enhance damages. See, e.g., Sprmt Communications Co. L.P. v. Time
Warner Cable, Inc., 2017 WL 978107, at *13-14 (D./Kan. Mar. 14, 2017) (finding three Read
factors in favor of enhancement but concluding case; did not involve ¢ ‘especially egregious case

of infringement” and, thus, not awarding enhanced délmages)

|

*For example, Idenix relies heavily on the statements of Pharmasset’s Dr. Lieven Stuyver,
including that he felt he needed a “cold shower” after learning of Idenix’s patent application, as
“NOTHING is left of our inventions,” due to Idenix getting there first. (Tr. at 651-52; PX-470)
It is undisputed that Stuyver made these comments in November 2001 and that Pharmasset’s
Jeremy Clark’s work — on compound PSI-6130 — Wa.:'s performed in 2002-03. (See Tr. at 969) It
follows that Stuyver could not have been stating thatiClark’s work — which led directly to Dr.
Sofia’s creation of sofosbuvir a few years later — amounted to “nothing” and was within the
scope of Idenix’s patent. |

Also, if the only thing Pharmasset/Gilead d1d‘ was to “deliberately copy” Idenix’s
discovery that a 2'-methyl up modified nucleoside could be effective in treating HCV, that was
not nearly enough to arrive at sofosbuvir. It is undisputed that many 2'-methyl up compounds are
inactive against HCV, and only sofosbuvir has proven to be suitable for use in humans.
Pharmasset and Gilead engaged in a massive effort to arrive at the ultimate cure.

7 i



concludes that this “deliberate copying” factor must, :based on the juryb verdict, be deemed to
favor enhancement.

Turning to the second Read factor — “whether} the infringer, when he knew of the other’s
patent protection, investigated the scope of the patenf and formed a good-faith belief that it was
invalid or that it was not infringed” — the record sﬁovivs that Gilead ﬁad a “good-faith belief” that
the *597 patent was invalid or not infringed. Dr. Ott(f) testified that, after being made aware of the
Idenix patent application in 2001, he instructed Pharmasset chemists in the fall of 2002 to “look
for the holes . . . areas that you don’t believe are beiﬂg worked on by others that we might work

on and still be able to get an invention.” (Tr. at 693)| Around this time, Jeremy Clark conceived

of the idea of a 2'-methyl up 2'-fluoro down nucleoside. (See, e.g., Tr. at 967) Dr. Otto further

testified that he and Clark believed that the fluorine compound was “a novel idea that clearly
‘ .
wasn’t being described in [Idenix’s] patentapplicati(i)n.” (Tr. at 1011; see also id. at 1005-12)

Dr. Otto explained that Clark approached him with the idea for PSI-6130 with Idenix’s patent

application in hand, and that Clark “thought his idea was novel.” (Tr. at 1005-07) This was
important to Dr. Otto because Pharmasset “had limited resources” and he did not want his
researchers “wasting . . . time on working on something that wasn’t a novel idea.” (Tr. at 1007)

The jury was not instructed on good faith — the Court had stricken, as untimely, Gilead’s
v | v

non-infringement defense of good faith® — and the jury presumably found that at some point in

Idenix is correct that the Court struck Gileadi’s “good faith belief of non-infringement
defense” when it was raised, for the first time, in Gilead’s summary judgment briefing. (See D.I
367; D.1. 368 at 136-38) The Court struck the good-faith defense in July 2016, noting that
Gilead had yet to disclose “who, if anyone, at Gilead subjectively believed Gilead does not
infringe, how they formed that belief, and when they‘ formed that belief.” (D.I. 368 at 137)

- Idenix is incorrect, however, in asserting that “Gilead has no evidence that it had a good-faith
belief that it would not be liable for infringement.” (D.I. 538 at 11) While the Court made the

g |

|



!
time Pharmasset or Gilead acted in bad faith. (See D.I. 516 at 25) (jury instruction 5 on “Willful
Infringement™) Even so, there is evidence of Gilead '— in the persons of at least Clark and Otto —

!

having had a good-faith belief after reviewing Idenixi’s patent application that a 2'-fluoro down
compound would be outside the scope of Idenix’s claims and, therefore, non-infringing. This
factor, then, does not support enhancing damages. .

Gilead’s “behavior as a party to the litigation,” the next Read factor, disfavors

enhancement. Idenix contends that Gilead “took unrieasonable positions” by waiting until just
before trial to concede infringement, by requesting b%furcation despite previou'sly opposing it,
and through its handling of its “Merck work;’ obvioujsness defense. (D.I. 538 at 13-14) The
Court strongly disagrees with Idenix’s portrayal of this litigation.

As the Court has previously observed, Gilead has not “conceded infringement;” instead,
Gilead decided that it could not prevail on an infringement dispute based on a claim construction
with which it disagreed. (See D.I. 477 at 141) The Court encourages — and expects — litigants to

narrow their cases as trial approaches, focusing on the strongest, and most important, of the

manifold contentions they have considered at earlier stages of the case. Moreover, just as Gilead
i

refined its case while preparing for trial, so, too, did :Idenix, includihg by dropping a previously-
|

asserted patent (U.S. Patent No. 6,914,054) in its entirety and several previously-asserted claims

of the ’597 patent. (See D.I. 452 at 4) See generally Sprint, 2017 WL 978107, at *14

(“[A]lthdugh Sprint complains that Time Warner Cable significantly narrowed its defenses at

trial, such a decision to focus on the strongest arguments (like Sprint’s own narrowing of claims

correct case-management decision, given the inadeql‘lacies —in terms of timing and substance —
of Gilead’s disclosures, this is not the same thing as saying that, as a factual matter, there is no

evidence of Gilead having had, at the pertinent time,|a good-faith belief of non-infringement.
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for trial) is not improper, and the Court is not persuaded that Time Warner Cable otherwise

over-litigated the case.”). While the Court rejected Gilead’s eventual request for bifurcation, it

was not improper for Gilead to have reevaluated its position on bifurcation in light of case
developments, including its decision not to contest infringement. And the Court permitted
i
-(despite Idenix’s objections) Gilead’s presentation of its Merck-work defenses. In sum, the

\
litigation conduct factor does not favor enhancement

Gilead’s “size and financial condition™ are lal!'ge and healthy, respectively, which as a
general matter could support enhancement. Under the circumstances here, however, these

considerations do not merit any weight. This factor is often given weight against enhancement

in situations where, for instance, the other Read factors strongly support enhancement but the

infringer is in such perilous financial condition that an award of enhanced damages might put it
|
|

out of business. See, e.g., Virginia Panel Corp. v. Mac Panel Co., 887 F. Supp. 880, 885 (W.D.

|

Va. 1995), aff'd, 133 F.3d 860 (Fed. Cir. 1997) (“[Df%fendant’s] financial condition is such that a
|

large enhancement of damages could drive it out of b‘usiness. Although an enhancement of
damages is partly motivated by punishment, this coull't does not consider it appropriate to leV}; a
punishment which under these circumstances perhapf could be equivalent to an organizational
death sentence.”); see also Krippélz v. Ford Motor Co., 670 F. Supp. 2d 815, 822 (N.D. IlIl. 2009)
(“Defendant’s size and financial condition should be viewed both relative to the Pliaintiff and also
individually to ensure that enhanced damages would |not unduly pfejudice the defendant’s
non-infringing business.”) (intérnal quotation marks omitted). Furthermore, as Gilead explains,

although it has “undoubtedly profited from sofosbuvir, Gilead also took a major risk in acquiring

Pharmasset for $11 billion, before it knew whether sofosbuvir would succeed in Phase Ill FDA
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\
- clinical trials or that Idenix’s lead compound would fail.” (D.I. 555 at 12-13)

The next Read factor, “closeness of the case,"" strongly disfavors enhancement.

Notwithstanding the jury verdict, and the speed with which it was returned (in approximately two

hours) (see D.I. 566 at 5), nearly every aspect of this icase was “close” in the sense that it easily

0
|

could have gone the other way. It is true, as Idenix observes, “The Court construed the claims

twice, adopting Idenix’s proposals in full each time; twice denied Gilead’s motions for summary

judgment; and denied all of Gilead’s Daubert moﬁons seeking to exclude part or all of the
opinions of six Idenix experts.” (D.I. 538 at 2) But iivhat is omitted from this recitation of some
of the litigation events is that almost all of these decisions were difficult, and the Coul‘t seriously
considered ruling against Idenix on most of these disputes, particularly on claim construction.
(See, e.g., D.I. 237 at 8 (stating in claim construction opinion: “The patent’s failure to expressiy

disclose fluorine at the 2' down position does give the Court pause . . . .”); D.I. 446 at 17

(describing Gilead’s written description defense as “reasonable interpretation of the record”); D.I.
477 at 141 (recognizing that Court’s claim construction “may ultimately bé shown to be wrong”
on appeal)) |
Idenix has admitted that Gilead. would not litcierally infringe under Gilead’s proposed
constructionsr(see D.1. 553 at 27) — so, had the Court not been persuaded (after two rounds of
claim construction briefing and two claim construction hearings), and with “some pause,” to
agree with Idenix, this case almost certainly would have been resqlved in Gilead’s favor.

Moreover, during the post-trial motions hearing earlier this month, the Court heard more than

two hours of oral argument on Gilead’s invalidity defenses,. a reflection of (at minimum) the

reasonableness of those defenses and the challenging issues involved. (See, e.g., Arg. Tr. at 5-
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100) Idenix is simply wrong Whén it asserts that “thig case was not clbse.” (D.I. 566 at 5)"

The next two factors — the “duration” of the ililfringer’s “misconduct” and “[r]emedial
action” it has taken — do not favor enhancement. Eve‘I:n accepting Idenix’s position that Gilead’s
- misconduct began in 2001, when Dr. Schinazi violated his conﬁdentiality agreement with Idenix

(see Tr. at 584-85), the record cannot reasonably be ﬁnderstood to show an uninterrupted 16-year
saga of unremediated wrongs. Pharmasset ousted Dr. Schinazi in 2005. (See Arg. Tr. at 147)"
Further, it is undisputed that Idenix’s pateﬁt did not ifssue until October 2009, Gilead did not
-launch an accused product until Decembér 2013, andI Gilead did not know until December 2015
— when this Court issued its claim construction orderf— that the claims cover 2'-methyl up 2'-
fluoro down compounds. REDACTED

REDACTED

REDACTED :
’ |

!
REDACTED !

|
Similarly, there is no evidence of a “motivation for harm” that would support

enhancement. The record can only reasonably be understood as showing that Gilead’s

“motivation” — in addition to a healthy profit motive, which Idenix (quite rightly) shares — was to

""While “[p]roof of an objectively reasonable litigation-inspired defense to infringement
is no longer a defense to willful infringement,” WBIP, LLC v. Kohler Co., 829 F.3d 1317, 1341
(Fed. Cir. 2016), the Court can consider such a defeﬂse as part of its discretionary enhancement
decision, see WesternGeco, 837 F.3d at. 1363 (“After Halo, the objective reasonableness of the
accused infringer’s positions can still be relevant for the district court to consider when
exercising its discretion.”).

"While the jury did not hear evidence of this; the parties agree the Court may consider
“materials outside the trial record.” (D.I. 538 at 8 (citing nCUBE Corp. v. SeaChange Int’l, Inc.,
313 F. Supp. 2d 361, 388-89 (D. Del. 2004), aff"d, 436 F.3d 1317 (Fed. Cir. 2006)); see also Arg.
Tr. at 147) i '

12



\
|
I
|

develop a cure to a devastating, life-threatening disease. “[T]he fact that the infringer acted

pursuant to a financial motive does not distinguish this case from the garden-variety infringement
, ] _

Turning to the next factof, the jury may have :found that Gilead “attempt[ed] to conceal its

|
. . .y ! .
misconduct.” The jury heard that internal Pharmasset documents were modified to remove

case.” Sprint, 2017 WL 978107, at *14."2 ’

references to Idenix (i.e., chemistry meeting minutes that originally read “Idenix compound”

|
were changed to read “2'-C-methyl-Cytidine™). (Con/:tpare PX-782 with PX-789) But even
Idenix presented evidence that Pharmasett did not en!‘tirely conceal its work. It was undisputed at

trial that Pharmasset, and its scientists, pursued a patént on PSI-6130, the application for which
was made public in January 2005. (See DX-7 (U.S. Patent No. 7,429,572); see also Tr. at 1190-

|
91) Even before that, Dr. Schinazi himself had appairently informed Idenix’s Dr. Sommadossi of

|

Jdenix (D.I 538 at 15; Arg. Tr. at 132-33) a’nalogize_s this case to Johns Hopkins
University v. CellPro, 978 F. Supp. 184, 196 (D. Del}. 1997), where Judge McKelvie trebled
damages for willful patent infringement notwithstanding the infringer’s contributions to
“sav[ing] lives, to fight[ing] cancer, and improv[ing]! the human condition.” However, other
factors entirely missing here supported Judge McKelvie’s decision. He wrote of the defendant,

CellPro:

I
_ ! ‘
Behind the science, the medicine, and the potential for treating
cancer patients are investors who hav!e demonstrated that their
primary motivation is not humanitarianism, nor even responsible
capitalism. The record in this case demonstrates that CellPro’s
motivation, as expressed by the wordé, conduct, and testimony of
* it[s] founders, is greed. They are preﬁared to stretch the boundaries
of marketplace competition to max1m1ze their returns. They will
deliberately take what is not theirs, pa}d their files and financial
disclosures with weak and mlsleadmg opinions of counsel, and
litigate to delay and frustrate.

Id. There is simply no way-to contort the record befg)re this Court and reach the same

conclusions about the motivations of Pharmasset or Gilead.
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Pharmassef’s work. (See DX-202) Sofosbuvir’s inventor, Dr. Sofia, cited Idenix and an Idenix
scientist, Dr. Paulo LaColla, in publicly-available research papers. (See Tr. at 2136) And in
2009, Dr. Sofia made a public preéentation of the structure of sofosbuvir. '(See DX-2749; Tr. at
1076) The “conceaiment” factor, in sum, only weakl{y favors enhancement.”

Having assessed each of the Read factors, angl giving each. appropriate weight under the
particular circumstances presented here, the Court concludes that an award of enhanced damages

is not at all warranted. Only two factors favor enhancement: deliberate copying by Gilead and

attempts by Gilead to conceal its misconduct. Most of the other factors — a good faith belief in

non-infringement, behavior in the liﬁgaﬁoﬁ, the cloSéness of the case, the duration of misconduct
and remedial actions taken by Gilead, and the lack o# a motivation to harm Idenix — disfavor
enhancement. The remaining factor, Gilead’s size and financial éondition, is essentially neutral.
In sum, then, the Read factors demonstrate that fhe Cpurt should exercise its discretion to deny

Idenix’s request for enhanced damages.

=l<=l‘-=l=1

!
4 :
Additional considerations further support the Court’s conclusion. As Idenix correctly

' |
observes, “enhanced damages are designed as a punitive or vindictive sanction for egregious

infringement behavior.” (D.I. 538 at 3) (internal qu(;tation marks omitted) Here, however,

Gilead’s conduct does not warrant either a “punitive} or “vindictive” response from the judicial

N

- BWhen considering the evidence of “concealment,” it is difficult to overlook that Idenix
concealed its view that Gilead had unlawfully taken 1Idenix’s invention. It was not until Idenix
filed this lawsuit, in December 2013, that anyone at Idenix told anyone at Pharmasset or Gilead
of Idenix’s copying allegations. This was despite Idg:nix having long known of Pharmasset and
Gilead’s work on 2'-methyl up compounds. (See, e.g., Tr. at 1070; DX-1274.0002, DX-
1289.0008, DX-399.0117 (internal Idenix documenté, from 2006 and 2009, which describe PSI-
6130 as the “Pharmasset compound”))

-



system. While the Court doés not, of courSg, “bless” the type of underhanded corporate piracy
the jury implicitly found Gilead committed, given that the result of that misconduct is a cure for
a potentially-fatal disease afflicting millions of pkeople around the world, and given that the jury’s
damages award is élready the largest damages verdict ever returned in ‘a patent trial |
(compensating Idénix for what it lost), additional sanction is just not warranted.'*

Another consideration in deciding whether to enhance damages for willful lpaAtent
infringement is deterrence of undesirable conduct. ‘See generally Halo,136 S. Ct. at 1929. The
Court cannot confidently state that it should wish to deter the conduct the jury implicitly found
Gilead dommitted. Even fully accepting Idenix’s view of the evidence as it pertains to Dr.
Schinézi, Jeremy Clark, Dr. Otto, and the rest, the fact is that Idenix did not synthesize (or at
minimum did not recognize that it had synthesized) the key 2'-methyl up 2'-fluoro down
compound that led to ar cure for HCV until well after Pharmasset did so. (See, e.g., Tr. at 1183;

'DX-202) Throughout triél, Idenix emphasized that this éompoﬁnd, now known as sofosbuvir,
constifuted an improvement by Pharmasset and Gilead on Idenix’s invention. (See, e.g., Tr. at
2104 (Plaintiff’s counsel arguing in closing that “they took the great invention that [Idenix] came
up with, and they made it better”)) In finding willful infﬁngement, the jury may well have agreed
with Idenix’s characterization of the parties’ respective roles — and may have found thatAthe cure

for HCV was discovered due only to the combination of Idenix’s groundbreaking discovery of

Idenix has not contested Gilead’s contention that sofosbuvir has saved more than 1
million lives. (See, e.g., D.I. 555 at 1; see also Tr. at 1071) It is further undisputed that experts
estimate that approximately 2% of the entire world population — about 170 million people,
including 3.2 million in the United States —have HCV. (See Tr. at 1233) Also undisputed is that
the latest variant of the treatment, sofosbuvir combined with velpatasvir, has been shown to cure
95% or more of HCV cases regardless of genotype. (See D.I. 563 at 4)
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potent 2'-methyl up nucleoside activity against HCV !witn Gilead’s revolutionary refinement of
théf invention (by putting ﬂuorine at the 2'-down position and developing a prodrug that could be
delivered effectively).

The Court — and, more generally, the patent system — wants to encourage, and not deter,
innovation on existing ideas, and exploration and inviestment (including in the form of massive
expenditures) in related inventions that may reasonal?ly appear to be outside the scope of another
patentee’s claims. As the Supreme Couﬁ reiterated 1n Halo, “patent law reflects a careful
balance between the need to promote innovation through patent protection, and the importance of
facilitating the imitation and refinement through imitation that are necessary to inventinn itself
and the very lifeblood of a competitive economy.” 11;36 S. Ct. at 1935 (internal quotation marks
omitted); see also State Indus., Inc. v. A.O. Smith Co?rp., 751 F.2d 1226, 1236 (Fed. Cir. 1985)
(noting that patent system is intended to encourage innovators to develop alternatives to |
“competitor’s products, even when they are patentedl thus bringing a steady flow of innovations
to the marketplace™). Here, without both parties’ contribu;[ions, humanity may well have been
deprived of a cure for HCV. Under the totality of circumstances, society’s -interesf in deterrence
of willful patent infringement does not justify enhancing damages here.

For all of the foregoing reasons, Idenix’s request for enhanced damages will be denied.

1I. The Court Finds that this Case is Not
“Exceptional” within the Meaning of the Patent Statute

In patent cases that are deemed “exceptional,” a Court may award “reasonable attorney
fees” to the “prevailing party.” 35 U.S.C. § 285. The Supreme Court has held that an

“exceptional” case is “one that stands out from others with respect to the substantive strength of a
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party’s litigatiﬁg position (considering both the govei’ning law and the facts of the case) or the
unreasonable manner in which the case was litigated.‘” Octane Fitness, LLC v. ICON Health &
i
Fitness, Inc., 134 S. Ct. 1749, 1756 (2014). Ultimatély, the Court must make a discretiqnary
decision based on the totality of circumstances. See id. A party moviﬁg for attome& fees must
demonstrate, by a-preponderance of the evidence, fhat a case is “exceptional.” Id. at 1758.
- This case was -nof “exceptioﬁal” Within the meaning of § 285. For reasons that have
“already been descriBed in con-nectionkwith‘ the Court"s decision on enhénce.fn.ent. 6f Aamages, this
case does not “stand out from others” with respect to the “substantive strength” of Idenix’s
position, nor the substantive weakness of Gilead’s position. Instead, both sides’ positions hagi
substaritial merit and this‘ was a case that, quite underjstandably, went to trial — a trial at which
either side could have prevailed. Nor does this case “stand out from others” with respect to “the
unreasonable manner” in which it was litigated. The Court does not believe that this case was
“unreasonably” litigated by either party. While the case has been hotly contested, and has been
marked by a tremendous number of disputes, these afe typical realities of high-stakes patent
litigation between competitors in a market presenting an opportunity for enormous profits.
Hence, the Court will deny Idenix’s request for attorney fees.
III. The Couft Will Use the Prime Rate to C al¢ulate Prej udginent Interest
“As a general matter, prejudgment interest sh;)uld ordinarily be awarded in patent cases to

provide patent owners with complete compensation.’:’ LG Display Co. v. AU Optronics Corp.,
722 F. Supp. 2d 466, 475 (D. Del. 2010). The Court%has broad discreﬁon to determine the

appropriate interest rate to apply. See Uniroyal, Inc. 'v. Rudkin- Wiley Corp., 939 F.2d 1540, 1545

(Fed. Cir. 1991).
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Here, the pé.rties agree thaf the Court should award Idenix prejudgment interest. (See D.I.
538 at 25; D.I. 555 at 25) Their dispute is only whether the Court should apply the prime rate,
compounded quarterly, as Idenix proposes (D.I. 538 at 24-25), which ranged from 3.25-3.75%
during the relevant period (see D.I. 538 at 24), or should instead apply the T-bill rate, which was
at times as low as 0.10-0.14% (see D.I. 566 at 12)."

As requested by Idenix, the Court will apply the prime rate. This is by far the most
common practice in the District of Delaware. (See D.I. 538 at 24 n.4) (collecting cases) Further,
for reasons set out in Idenix’s brief REDACTED
REDACTED . (See id. at 24-25)

To Gilead, given the absence of evidence that Idenix (or Merck) had to borrow money
because it was deprived of the money Gilead should have paid it, the only risk to be alleviated by
pre-judgment interest is the “very low risk” of non-payment by Gilead. (D.I. 555 at 25) While
the Court plainly has discretion to view the situation as Gilead suggests, decisions of this District
have used the prime rate even when there was no evidence that the patentee was borrowing
money or experiencing a risk of non-payment. See XpertUniverse, Inc. v. Cisco Sys., Inc., 2013
WL 6118447, at *11 (D. Del. Nov. 20, 2013). Thus, the Court will grant Idenix’s request with
respect to prejudgment interest.

IV.  Conclusion
Idenix’s motion will be denied in all respects except with respect to Idenix’s request for

prejudgment interest to be calculated using the prime interest rate. An appropriate Order follows.

The parties agree also Idenix is entitled to supplemental damages. (D.L 538 at 25)
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