IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

INTERNATIONAL CONSTRUCTION
PRODUCTS LLC,

Plaintiff, Civil Action No. 15-108-RGA
V.

¢ \TERPILLAR INC.,

Defendant.

MEMORANDUM ORDER

Before me is Plaintiff’s Motion for Leave to File Fourth Amended Complaint. (D.I. 563).
I have considered the parties’ briefing. (D.I. 563, 567, 568). For the reasons set forth below, this
motion is DENIED.

Federal Rule of Civil Procedure 15(a)(2) states that, apart from amendments as a matter
of course, “a party may amend its pleading only with the opposing party’s written consent or the
court’s leave. The court should freely give leave when justice so requires.” Fed. R. Civ. P.
15(a)(2). A motion for leave to amend should be denied only in rare circumstances, where there
has been undue delay or bad faith, where amendments would be futile, or where the opposing
party would be prejudiced. See Foman v. Davis, 371 U.S. 178, 182—83 (1962); Cornell & Co.,
Inc. v. Occupational Safety & Health Review Comm’n, 573 F.2d 820, 823 (3d Cir. 1978). In the
Third Circuit “prejudice to the non-moving party is the touchstone for the denial of an
amendment.” Cornell, 573 F.2d at 823.

When a pleading deadline imposed by a scheduling order has passed, however, a party

seeking to amend must, as a threshold matter, show "good cause" to modify the deadlines. Fed.















