
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE 

JERMAINE L. CARTER, 

Plaintiff, 

v. 

PERRY PHELPS, et al. 1 

Defendants. 

) 
) 
) 
) 
) Civ. No. 15-1203-SLR 
) 
) 
) 
) 

MEMORANDUM 

1. Introduction. Plaintiff Jermaine L. Carter ("plaintiff''), an inmate at the 

James T. Vaughn Correctional Center, Smyrna, Delaware, proceeds pro se and has 

been granted in forma pauperis status. He filed this complaint pursuant to 42 U.S.C. 

§ 1983 claiming violations of his constitutional rights. 1 (D.I. 2, 5)2 

2. Standard of Review. A federal court may properly dismiss an action sua 

sponte under the screening provisions of 28 U.S.C. § 1915(e)(2)(B) and§ 1915A(b) i 

"the action is frivolous or malicious, fails to state a claim upon which relief may be 

granted, or seeks monetary relief from a defendant who is immune from such relief." 

Ball v. Famiglio, 726 F.3d 448, 452 (3d Cir. 2013); see also 28 U.S.C. § 1915(e)(2) (in 

forma pauperis actions); 28 U.S.C. § 1915A (actions in which prisoner seeks redress 

from a governmental defendant); 42 U.S.C. § 1997e (prisoner actions brought with 

1When bringing a § 1983 claim, a plaintiff must allege that some person has 
deprived him of a federal right, and that the person who caused the deprivation acte 
under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988). 

2Plaintiff voluntarily dismissed James Welch and Lise Stringer when he amen ed 
his complaint. (See D.I. 5) 



respect to prison conditions). The court must accept all factual allegations in a 

complaint as true and take them in the light most favorable to a pro se plaintiff. Phillips 

v. County of Allegheny, 515 F.3d 224, 229 (3d Cir. 2008); Erickson v. Pardus, 551 U .. 

89, 93 (2007). Because plaintiff proceeds prose, his pleading is liberally construed nd 

his complaint, "however inartfully pleaded, must be held to less stringent standards t an 

formal pleadings drafted by lawyers." Erickson v. Pardus, 551 U.S. at 94 (citations 

omitted). 

3. An action is frivolous if it "lacks an arguable basis either in law or in fact." 

Neitzke v. Williams, 490 U.S. 319, 325 (1989). Under 28 U.S.C. § 1915(e)(2)(B)(i) a d 

§ 1915A(b)(1), a court may dismiss a complaint as frivolous if it is "based on an 

indisputably meritless legal theory" or a "clearly baseless" or "fantastic or delusional" 

factual scenario. Neitzke, 490 at 327-28; Wilson v. Rackmill, 878 F.2d 772, 774 (3d ir. 

1989); see, e.g., Deutsch v. United States, 67 F.3d 1080, 1091-92 (3d Cir. 1995) 

(holding frivolous a suit alleging that prison officials took an inmate's pen and refuse 

give it back). 

4. The legal standard for dismissing a complaint for failure to state a claim 

pursuant to§ 1915(e)(2)(B)(ii) and§ 1915A(b)(1) is identical to the legal standard us d 

when ruling on Rule 12(b)(6) motions. Tourscherv. McCullough, 184 F.3d 236, 240 

Cir. 1999) (applying Fed. R. Civ. P. 12(b)(6) standard to dismissal for failure to state 

claim under§ 1915(e)(2)(8)). However, before dismissing a complaint or claims for 

failure to state a claim upon which relief may be granted pursuant to the screening 

2 



provisions of 28 U.S.C. §§ 1915 and 1915A, the court must grant plaintiff leave to 

amend his complaint unless amendment would be inequitable or futile. See Grayson v. 

Mayview State Hosp., 293 F.3d 103, 114 (3d Cir. 2002). 

5. A well-pleaded complaint must contain more than mere labels and 

conclusions. See Ashcroft v. Iqbal, 556 U.S. 662 (2009); Bell At/. Corp. v. Twombly, 

550 U.S. 544 (2007). A plaintiff must plead facts sufficient to show that a claim has 

substantive plausibility. See Johnson v. City of Shelby, _U.S._, 135 S.Ct. 346, 34 

(2014). A complaint may not dismissed, however, for imperfect statements of the leg I 

theory supporting the claim asserted. See id. at 346. 

6. Under the pleading regime established by Twombly and Iqbal, a court 

reviewing the sufficiency of a complaint must take three steps: (1) take note of the 

elements the plaintiff must plead to state a claim; (2) identify allegations that, becaus 

they are no more than conclusions, are not entitled to the assumption of truth; and 

(3) when there are well-pleaded factual allegations, the court should assume their 

veracity and then determine whether they plausibly give rise to an entitlement to relie. 

Connelly v. Lane Const. Corp., 809 F.3d 780, 787 (3d Cir. 2016) (internal citations a d 

quotations omitted). Elements are sufficiently alleged when the facts in the complain 

"show" that the plaintiff is entitled to relief. Iqbal, 556 U.S. at 679 (quoting Fed. R. Ci . 

P. 8(a)(2)). Deciding whether a claim is plausible will be a "context-specific task that 

requires the reviewing court to draw on its judicial experience and common sense." I . 
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7. Grievances. Plaintiff alleges that he suffers from food contamination 

because he was served food with a contaminated liquid substance floating on his foo 

tray. He also alleges that he is served rotten food. Plaintiff submitted grievances on I 

the issue (Nos. 307486 and 30881). Defendants Bureau Chief of the Delaware 

Department of Correction Perry Phelps ("Phelps"), Food Service Staff Lieutenant 

Joseph Simmons ("Simmons"), and Food Service Director Christopher Senato 

("Senato") were personally involved in the grievance process. Plaintiff alleges that, 

after he submitted the grievances, Phelps, Simmons, and Senato retaliated against h m 

by decreasing his portions of food so that he now receives much smaller portions of 

food (less than 2000 calories per day), and he suffers from food deprivation. Plaintiff 

seeks injunctive relief. 

8. Discussion. To the extent plaintiff seeks to raise a claim regarding the 

grievances he submitted, the claim fails. The filing of prison grievances is a 

constitutionally protected activity. Robinson v. Taylor, 204 F. App'x 155, 157 (3d Cir. 

2006) (unpublished). To the extent that plaintiff bases his claims upon his 

dissatisfaction with the grievance procedure or denial of his grievances, the claims fa I 

because an inmate does not have a "free-standing constitutionally right to an effectiv 

grievance process." Woods v. First Corr. Med., Inc., 446 F. App'x 400, 403 (3d Cir. 

2011) (citing Flick v. Alba, 932 F.2d 728, 729 (8th Cir. 1991 )). Moreover, the denial 

grievance appeals does not in itself give rise to a constitutional claim as plaintiff is fr 

to bring a civil rights claim in District Court. Winn v. Department of Corr., 340 F. App' 

757, 759 (3d Cir. 2009) (unpublished) (citing Flick v. Alba, 932 F.2d at 729). 
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Accordingly, the court will dismiss the grievance claim as frivolous pursuant to 28 

U.S.C. § 1915(e)(2)(B)(i) and § 1915A(b)(1 ). 

9. Conclusion. For the above reasons, the court will dismiss the grievance 

claims as legally frivolous pursuant to 28 U.S.C. § 1915(e)(2)(B)(i) and § 1915(A)(b)(1) 

and will allow plaintiff to proceed with the conditions of confinement claim and 

retaliation claim against Phelps, Simmons, and Senato. A separate order shall issue. 

Dated: March Ji_, 2016 M-P~ 
UNITED sTl TES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE 

JERMAINE L. CARTER, 

Plaintiff, 

v . 

PERRY PHELPS, et al., 

Defendants. 

) 
) 
) 
) 
) Civ. No. 15-1203-SLR 
) 
) 
) 
) 

ORDER 

At Wilmington this I~ day of March, 2016, for the reasons set forth in the 

memorandum issued this date; 

IT IS HEREBY ORDERED that: 

1. The grievance claim is dismissed as frivolous pursuant to 28 U.S.C. 

§ 1915(e)(2)(B)(i) and § 1915(A)(b)(1 ). 

2. Plaintiff has alleged what appear to be cognizable claims and may proceed 

on the conditions of confinement claim and retaliation claim against Perry Phelps, 

Joseph Simmons, and Christopher Senato. 

IT IS FURTHER ORDERED that: 

1. The Clerk of Court shall notify the Delaware Department of Correction 

("DDOC") and the Delaware Department of Justice ("DDOJ") of th is service order. As 

an attachment to th is order, the Clerk of Court shall serve an electronic copy of the 

amended complaint (D. I. 1) upon the DOC and the DDOJ. The court requests that 

Perry Phelps, Joseph Simmons, and Christopher Senato waive service of summons. 



2. The DDOC and/or the DDOJ shall have ninety (90) days from entry of this 

service order to file a waiver of service executed and/or a waiver of service unexecuted. 

Upon the electronic filing of service executed, defendants shall have sixty (60) days to 

answer or otherwise respond to the pro se complaint. 

3. In those cases where a waiver of service unexecuted is filed , the DDOC 

and/or DDOJ shall have ten (10) days from the filing of the waiver of service 

unexecuted , to supply the Clerk of Court with the last known forwarding addresses to 

former employees, said addresses to be placed under seal and used only for the 

purpose of attempting to effect service in the traditional manner. 
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