




















practitioner, Dr. Feiner, and his foot doctor, Dr. Reinkraut.®® Their advice was, due to
his poor health, plaintiff could not work.** He has had six stents inserted, and suffers
with angina, pains in his chest, COPD, asthma, musculoskeletal issues, and shortness
of breath.®® He is relatively inactive, unable to climb stairs, and uses an inhaler daily.®®
If he lifts heavier than five or ten pounds, he experiences pins and needies up his arm
and pain radiating from his shouider to his chest and sometimes into his back.®” In
addition, he has reflex sympathetic dystrophy in his left foot which prevents him from
standing or walking more than twenty minutes.®® He can only sit for a maximum of thirty
minutes because of pain in his back and hips.®® He sees a chiropractor for his general
pain.”® Plaintiff can only sleep in hour-and-a-half increments because of leg and foot
pain.”* Moreover, his stomach issues have recently worsened.™

After experiencing recurring symptoms in the Fall 2015, he sought a cardiologist,
Dr. Roger Colletti, who performed a coronary catheterization and angioplasty.” Within
two weeks thereafter, because of chest pain, another stent was inserted, which
subsequently was required to be unblocked, but alleviated his chest pain.” His various

medications cause side effects such as dry mouth, bladder issues, and stomach
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extreme cold, extreme heat, humidity, vibration, fumes, odors, dust, gas, poor
ventilation, and hazards.® In response, Schalosi testified that this individual could not
perform plaintiff's previous work.%

The ALJ further inquired whether there are skilis from plaintiff's previous
employment that are transferable to positions at the sedentary level.?® Schalosi testified
that there are transferable skills such as handling inventory, executive thinking, and
basic computer, sales, record keeping, and filing skills.** He then identified some of the
sedentary occupations that utilized these skills. The sedentary occupations utilizing
these skills include invoice control clerk, supervisor of order takers, and telephone
solicitor. &

The ALJ posed a final hypothetical where the individual required frequent breaks
beyond the regular breaks, specifically two additional, thirty minute breaks, and whether
this would affect the individual's employability.®® Schalosi responded because the
added breaks would cause the individual to be off task by at least 10%, this would
preclude the aforementioned occupations.®

Plaintiff's attorney posed a question using the same individual, but who was

absenttwototh :1 samc.. h.% Schalosite fied that such absent s\ uld
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single piece of evidence will not satisfy the substantiality test if the

[Commissioner] ignores, or fails to resolve, a conflict created by countervailing

evidence. Nor is evidence substantial if it is overwhelmed by other evidence,

particularly certain types of evidence (e.g., evidence offered by treating

physicians) or if it really constitutes not evidence but mere conclusion.'®

Thus, the inquiry is not whether the court would have made the same
determination, but rather, whether the Commissioner’s conclusion was reasonabie.'®
Even if the court would have decided the case differently, it must defer to the ALJ and
affirm the Commissioner’s decision so long as that decision is supported by substantial
evidence.'®

Where “review of an administrative determination is sought, the agency's
decision cannot be affirmed on a ground other than that actually relied upon by the
agency in making its decision.”'” In Securities & Exchange Commission v. Chenery
Corp.,"® the Supreme Court found that a “reviewing court, in dealing with a
determination or judgment which an administrative agency alone is authorized to make,
must judge the propriety of such action soiely by the grounds invoked by the agency. If
those grounds are inadequate or improper, the court is powerless to affirm the

administrative action by substituting what it considers to be a more adequate or proper

basis.”'® The Third Circuit has recognized the applicability of this finding in the Social
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finding that is dispositive of the case.'® Therefore, only the ALJ can make a disability

determination.
3. Evaluation of Subjective Accounts of Pain'*

Statements about the symptoms™?” alone never estabiish the existence of any
impairment or disability. The Social Security Administration uses a two-step process to

evaluate existence and severity of symptoms.
4, Existence of Pain

First, the ALJ must find a medically determinable impairment — proven with
medically acceptable clinical and laboratory diagnostic data — that could reasonably be
expected to produce the claimant’'s symptoms. Otherwise, the ALJ cannot find the

applicant disabled, no matter how genuine the symptoms appear to be.

This step does not consider the intensity, persistence and limiting effects of the
symptoms on the claimant: it only verifies whether a medical condition exists that could

objectively cause the existence of the symptom.

Analysis stops at this step where the objectively determinable impairment meets
or medically equals one listed in 20 C.. .... Part 404, Subpart P, Appendix 1, because

tt claimant is considered disabled per se.

125 See 20 C.F.R. § 416.927 (e)(1).
26 See 20 C.F.R §§ 416.928-29. See also SSR 96-7p.
27 A symptom is an individual's own description of physical or mental
, :n such as| n,fatigue, shortness breath d othercc plaints. _se
96-7p.
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5. Severity of Pain

At step two, the ALJ must determine the extent to which the symptoms limit the
claimant’s ability to do basic work activities, which requires determining the applicant’s

128

credibility.

At this step, the ALJ must consider the entire record, including medical signs,
laboratory findings, the claimant’s statements about symptoms, any other information
provided by treating or examining physicians and psychologists, and any other relevant
evidence in the record, such as the claimant’s account of how the symptoms affect his

activities of daily living and ability to work.'?

Where more information is needed to assess a claimant’s credibility, the ALJ
must make every reasonable effort to obtain available information that would shed light
on that issue. Therefore, the ALJ must consider the following factors relevant to

symptoms, only when such additional information is needed:

(i) The applicants’ account of daily activities;

(i) The location, duration, frequency, and intensity of pain or other symptoms;
(iii) Precipitating and aggravating factors;

(iv) The type, dosage, effectiveness, and side effects of any medication the
applicant takes or has taken to alleviate pain or other symptoms;

(v) ..eatment, other than medication, the applicant receives or has received for

'28 Credibility is the extent to which the statements can be believed and accepted
as true.
129 See 20 C.F.R. § 404.1529.
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allegations. An applicant’s claims, however, may be less credible if the level or
frequency of treatment is inconsistent with the level of complaints, or if the medical

reports or records show noncompliance with prescribed treatment.

Findings of fact by state agency medical and psychological consultants and other
physicians and psychologists regarding the existence and severity of impairments and
symptoms, and opinions of non-examining physicians and psychologist are also part of
the analysis. Such opinions are not given controlling weight. However, the ALJ,
although not bound by such findings, may not ignore them and must explain the weight

afforded those opinions in his decision.

Credibility is one element in determining disability. The ALJ must apply his
finding on credibility in step two of the five-step disability determination process, and

may use it at each subsequent step.

The decision must clearly explain — provide sufficiently specific reasons based
on the record — to the claimant and any subsequent reviewers, the weight afforded to

the claimant’s statements and the reasons therefore.

The law recognizes that the claimant’s work history should be considered when
evaluating the credibility of his testimony or statements.” A claimant’s testimony is
accorded substantial credibility when he has a long work history, which demonstrates it

is unlikely that, absent pain, he would have ended employment.’®

32 See 20 C.F.R. § 404.1529(a)(3)

3% See Podedworny v. Harris, 745 F.2d 210, 217 (3d Cir. 1984) citing Taybron v.
f TF.D 412, 4 6 (< ) F /, v ‘
thirty-two years as a crane operator for one company. He had a ninth grade education
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7. Medical Expert Testimony

The onset date of disability is determined from the medical records and reports
and other similar evidence, which requires the ALJ to apply informed judgment.’* “At
the hearing, the administrative law judge (ALJ) should call on the services of a medical

advisor when onset must be inferred.”'®

Iv. DISCUSSION
A. Parties’ Contentions

Plaintiff argues that the ALJ failed to properly weigh the medical opinion
evidence and failed to properly determine his physical residual functional capacity.'*
He contends the ALJ failed to follow the Commissioner's Regulations which provide that
if a treating source’s opinion is well-supported by medically accepted techniques and
not inconsistent with other evidence, then the Commissioner will give it controlling
weight.**” Moreover, the ALJ may only afford the opinion no weight if the ALJ considers
certain factors including the opining sources’ examining relationship, treatment

relationship, supportability, consistency, and specialization.**®

Plaintiff also contends the ALJ failed to properly evaluate his testimony.”™® He

claims the ALJ failed to give great weight to his testimony despite the supporting

and left his employment after the company physicians determined that his symptoms of
dizziness and blurred vision prevented him from safely performing his job.
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medical evidence.'* Plaintiff argues the ALJ erred by finding him not credible because
he is able to engage in some activities of daily living and he ignored recommendations
to try to lose weight."" Thus, plaintiff maintains the ALJ's decision should be reversed

or remanded.*?

Alternatively, defendant contends the ALJ properly evaluated the medical opinion
evidence and substantial evidence supports his analysis.’*® The ALJ is not required to
uncritically accept any medical opinion, but must evaluate the applicable level of
controlling weight." Here, the ALJ considered the medical evidence, explained the
weight afforded to each opinion, and provided reasons found in the record to support

his conclusions.'®

In addition, defendant argues there is substantial evidence in support of the
ALJ’s finding that plaintiff's subjective statements were not fully consistent with the
record.'® Defendant posits the ALJ properly and carefully considered plaintiff's
testimony, articulated his reasons for finding plaintiff's statements were only partially
supported, and identified with specificity the evidence which supported his
conclusion.'” Therefore, defendant maintains there is no reversibie error in the ALJ's

analysis and plaintiff is attempting to re-weigh the evidence.'*®

0 Id. at 17-18.
" Id. at 18.

%2 Id. at 20.
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B. Disability Analysis

Title 1l of the Social Security Act, 42 U.S.C. § 423(a)(l)(D), "provides for the
payment of insurance benefits” to those who contributed to the program and suffer from
a physical or mental disability.’* In order to qualify for DIB, a claimant must establish
that he was disabled prior to the date he was last insured.”® A "disability" is defined as
the inability to do any substantial gainful activity because of any medically determinable
physical or mental impairment, which either could result in death or has lasted or can be
expected to last for a continuous period of at least 12 months.”™' To be disabled, the
severity of the impairment must prevent return to previous work, and considering age,
education, and work experience, restrict “any other kind of substantial gainful work

which exists in the national economy.""

As addressed previously, in determining whether a person is disabled, the
Commissioner is required to perform a five-step sequential analysis.’® Should a finding
of disability or non-disability be made at any point in the sequential process, the

Commissioner will not review the claim further.®*

However, where claimant’s impairment or its equivalent matches an impairment

in the list of impairments (the “listings”) severe enough to preclude any gainful work, the

% Bowen, 482 U.S. at 140.

%020 C.F.R. § 404.131.

151 42 U.S.C. §§ 423(d)(1)(A), 1382(c)(a)(3).

152 42 U.S.C. § 423(d)(2)(A); Barnhart v. Thomas, 540 U.S. 20, 21-22 (2003).
%320 C.F.R. § 404.1520; see also Plummer v. Apfel, 186 F.3d 422,427-28 (3d

164 20 C.F.R. § 404.1520(a)(4).
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as well as other testimony.’®® Normally, the treating physician’s evidence is given
controlling weight because this physician is usually most acquainted with the claimant’s

medical history."®

However, when the treating physician’s opinion is not consistent with the record
as a whole or is not well supported by “medically acceptable clinical and laboratory
diagnostic techniques,” an ALJ may reasonably accord littie weight to the treating

physician’s opinion.'®®

When the treating physician’s opinion is not afforded controlling
weight, the ALJ applies various factors to determine the opinion’s weight, including the
iength of the treatment relationship and the frequency of examination, the nature and
extent of the treatment relationship, supportability, consistency, specialization, as well

as other factors that are brought to the ALJ’s attention.'®®

If an opinion is rejected, then
the ALJ must provide an explanation “of the reason why probative evidence has been
rejected” so a “reviewing court can determine whether the reasons for rejection were
improper.”® However, the explanation need not be exhaustive, but rather “in most
cases, a sentence or short paragraph would probably suffice.”"® Opinions from
examining sources generally are given more weight than ones from non-examining

sources.®®

163 See 20 C.F.R. § 404.1513.

1% See 20 C.F.R. § 404.1527(c).

1% See 20 C.F.R. § 404.1527(c)(2).

166 See 20 C.F.R. §§ 404.1527(c)(2)(iii)-(c)(6).

%7 Cotter v. Harris, 642 F.2d 700, 711 (3d Cir. 1981).
1% Cotter v. Harris, 650 F.2d 481, 482 (3d Cir. 1981).
1920 C.. .R. § 404.1527(c)(1).
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a. Dr. Feiner

The ALJ applied no weight to Dr. Feiner’'s opinion on plaintiff's ability to sit,
stand, and walk because of the absence of any objective medical evidence in
support.’® Dr. Feiner's treatment notes document no difficulty in plaintiff's ability to sit,
stand, or walk and plaintiff had normal physical examination findings."" The ALJ
attributed some weight to the determination that plaintiff can lift up to 20 pounds, but,
due to his subjective complaints, the ALJ limited plaintiff to a sedentary level of lifting."”
Therefore, the ALJ reasonably concluded Dr. Feiner's opinion in the multiple
impairment questionnaire from January 2014 should be given no weight because of

lack of support and inconsistency with the record.
b. Dr. Molloy

The ALJ assigned no weight to Dr. Molloy’s opinions in a cardiac impairment
questionnaire from March 2014 on plaintiff's ability to sit, walk, stand, concentrate, and
handie stress.”® Dr. Molloy's notes from January 2014 did not mention any physical
restrictions, and affirmatively stated that plaintiff had no malaise or edema and had a
normal heart rate and rhythm.””* Thus, Dr. Molloy's treatment records are inconsistent
with his opinions in the questionnaire. As a result, the ALJ concluded that there is no
evidence on the record as a whole to support Dr. Molloy’s opinion regarding plaintiff's

ability to work, pay attention, or concentrate, and reasonably assigned no weight to Dr.

70 D.I. 6-2 at 309.
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Molloy’s opinions in the questionnaire because of lack of support and inconsistency with

the record.’™
C. Dr. Reinkraut

The ALJ offered no weight to Dr. Reinkraut’s opinions in a lower extremities
questionnaire from May 2014, which opined on plaintiff's ability to sit, stand, and walk
and ability to concentrate.’® The ALJ determined that Dr. Reinkraut, a podiatrist,
opined outside the scope of his expertise, especially regarding plaintiff's functional
limitations and diabetic neuropathy.”” Moreover, Dr. Reinkraut’s notes provided no
evidence to support the limitations and recommendations indicated.'”® Rather, his
notes only show that plaintiff had +1 edema in his legs, nhormal muscle strength, and
decreased protective sensation in both feet.'”® Therefore, the ALJ reasonably
determined that no weight be given to Dr.Reinkraut's opinion because of lack of

support, inconsistency with his findings, and outside his specialization.
d. Dr. Coletti

The ALJ assigned no weight to Dr. Coletti's opinions in a cardiac impairment
questionnaire except for the statement that piaintiff's dic —moses and limitations would
last at least 12 months.”®® Dr. Coletti determined that he could not assess functional

limitations and did not know the effect of the symptoms on attention and

> D.1. 6-2 at 40.
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concentration.” Thus, the ALJ reasonably concluded no weight be afforded to Dr.
Colietti’'s opinion because he had only recently became plaintiff's cardiologist and did

not, in fact, provide an opinion concerning plaintiff's functional limitations.
e. Dr. Magnotti

The ALJ gave significant weight to Dr. Magnotti’s opinions in a diabetes mellitus
impairment questionnaire from April 2014."% Dr. Magnotti determined that plaintiff had
no clinical findings or symptoms associated with his diabetes and no vascular or
neuropathic complications.'® He provided no opinion on plaintiff's functional
capacity.”® The ALJ found that this information was consistent with the other evidence
on the record.'® Thus, the ALJ reasonably assigned significant weight to the opinion
because of consistency, support in the medical record, and the specialization of the

doctor.
f. State Agency Physical Assessment

The ALJ afforded “significant some weight” [sic]'® to the state agency's disability
determination evaluations regarding plaintiff's ability to lift twenty-five pounds

occasionally, ten pounds frequently, and stand/walk for four hours and sit for six

181 /d

182 /d
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'8 Although this language appears in the ALJ’s decision, based on his
conclusion r irding the state agency physicians’ assessment, it seen the ALJ
affo  isor weight to their findings.
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hours."™ The ALJ also noted that the environmental limitations were consistent with the
record.”®® However, he recognized that these findings were made before evidence was
received at the hearing level, which included plaintiff's testimony.'® As a result, the ALJ
concluded that the hearing evidence supported “greater exertional limitations” and

%0 While a non-

postural restrictions than were found by the state agency physicians.
examining and non-treating physician’s opinion generally is accorded less weight than
an examining and treating physician, the opinion must still be evaluated consistent with

the various factors. Thus, the ALJ reasonably afforded some weight to the disability

determination evaluations.
2. The ALJ’s RFC Finding

Plaintiff argues that the evidence on record does not support the ALJ's RFC
assessment.”” An RFC assesses an individual's ability to perform in a work setting
despite impairments and limitations.'® Although the ALJ may weigh the credibility of
the evidence, he must provide some indication of the evidence which he rejects and his
reasons for discounting such evidence.'® This court finds that the ALJ properly applied
the standards under the Agency Regulations and that substantial evidence supports the

his decision.
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a. The ALJ Properly Evaluated Medical Opinions

Plaintiff claims the ALJ failed to properly weigh the medical opinion evidence
because he did not assign the treating physicians’ opinions controliing weight.'* The
ALJ has a duty to evaluate medical opinions." For an opinion to have controlling
weight, it must be “well supported by medically acceptable clinical and laboratory
diagnostic techniques” and not “inconsistent with the other substantial evidence” on the
record.”®™ When it is determined not to have controliing weight, the ALJ evaluates the
opinion according to regulatory factors.” If the ALJ finds that the opinion confiicts with

the record, the ALJ may decide to not assign it significant weight.'*®

Here, the ALJ found that plaintiff's treating physicians’ opinions did not merit
controlling weight because “they are not well supported by medically acceptable clinical
and laboratory technigues and are inconsistent with the other substantial evidence on
the record.”’®® The ALJ explained the weight afforded to each opinion and the reasons
for that decision.?® In determining weight, the ALJ applied the required factors and
provided explanations as to why the particular opinion did not satisfy the factors.?"
Thus, the ALJ reasonably evaluated the treating physicians’ opinions and substantial

evidence supported his conclusions.

% See D.I. 11 at 12.

9520 C.F.R. § 404.1527.

1% 20 C.F.R. § 404.1527(c)(2).

197 20 C.F.R. §§ 404.1526(C)(2)(i-ii)-(c)(6).
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accompanying text.

M See id.
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b. The ALJ Properly Evaluated Plaintiff’s Credibility

Plaintiff maintains that substantial evidence does not support the ALJ's credibility
determination of his testimony.?® |n determining RFC, the ALJ considers whether
plaintiff's self-reported symptoms can “reasonably be accepted as consistent with the
objective medical evidence and other evidence.”® In evaluating subjective statements,
the ALJ considers whether there is an impairment that could reasonably cause the
individual's symptoms.?* Then, he evaluates the “intensity, persistence, and limiting
effects of the individual's symptoms” to decide the restrictions on the individual’s ability
to perform basic activities.”® In evaluating credibility, consistency with the record and
work history are important factors.?® A claimant's testimony is afforded substantial
credibility when he has a long work history, which highlights that, absent pain, he would
not have ended employment.?” In addition, the ALJ must provide in his decision
“specific reasons for the weight given to the individual's symptoms, be consistent with

and supported by the evidence, and be clearly articulated.”?®

The ALJ determined that while plaintiff's impairments could reasonably be
expected to cause the alleged symptoms, plaintiff's statements about the intensity,

persistenc  and limiting effects of these s, ptoms are not consistent with the medical

22 p1. 11 at 18.

20320 C.F.R. § 404.1529(a).
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27 See Podedworny v. Harris, 745 F.2d 210, 217 (3d Cir. 1984) citing Taybron v.
Harris, 667 F.2d 412, 415 n.6 (3d Cir. 1981).

2% SSR 16-3p at 26.
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and record evidence.?® The ALJ noted the record evidence supporting his conclusion
includes that plaintiff has not been diagnosed with impairments related to neck, back, or
joint pain.2’® Moreover, plaintiff was able to drive four hours from southern Delaware to
New Jersey for podiatrist visits, despite some pain, and has cared for his ill wife during
the alleged disability period.?*" Further, despite plaintiff's extensive work history, his
employment ended because of a lay-off, indicating that he may have stopped working
for reasons other than his impairments.?'? Thus, the ALJ reasonably evaluated

plaintiff's subjective statements and substantial evidence supported his conclusion.
V. CONCLUSION

For the foregoing reasons, | recommend that:

(1) Plaintiff's motion for summary judgment (D.l. 10) be denied; and

(2) Defendant’s motion for summary judgment (D.l. 14) be granted.

This Report and Recommendation is filed pursuant to 28 U.S.C. § 636(b)(1)(B), FED.
R. CIV. P. 72(b)1), and D. DEL. LR 72.1. The parties may serve and file specific
written objections within fourteen (14) days after being served with a copy of this Report

and Recommendation. Ob :tions and responses are limited to ten (10) pages each.

The parties are directed to the Court’s Standing Order in Non-Pro Se Matters for
Objections Filed under FED. R. CIV. P. 72, dated October 9, 2013, a copy of which is

available on the Court’'s website, www.ded.uscourts.c~"
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