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I JDUC..ON

Pending before the Court is Petitioner Solomon Collins’ (“Petitioner”) original pro se

Petition for a Wt of Habeas Corpus Pursuant to B8BTS 2254 and his Am  led § 2254
Petition (heremnafter referred to as “Petition”). (D.I. 2; D.I. 18) The State filed an Answer in
o] . rsition, to which Petitioner filed a Reply. (D.I. 27; D.I1. 37) For the reasons discussed, the
Court will dismiss the Petition.
II. BACKGROUND

As summarized by the Delaware Supreme Court on Petitioner’s post-conviction appeal, the
facts leading up to his arrest and conviction, as well as the result of Petitioner’s criminal proceedings,
are set forth below:

On October 8, 2009, Tommear Tinnin was shot to death while sitting
in the back seat of a parked car with his two cousins and another young
e. 77 ass lthe sceneand| sedtwobyst lers, Vio
Gibson and Shakira Romeo. Gibson and Romeo met with Detective
Conner after the incident. They both identified [Petitioner] as the
shooter from a photo array. Detective Conner made an audio
recording of his mterview with Gibson. He did not record his
interview with Romeo. Instead, he took notes on his notepad and
directly on the photo array he presented to Romeo during the
interview.

At tnal, the testimony of Gibson and Romeo was incons ent with
their prior statements to Detective Conner. The State used [T TJELT]
§-3507 to introduce their out-of-court statements through Detective
Conner during his testimony. The State also played the audio
recording of Gibson identifying [Petitioner] as the shooter, and
"~ duced = o evidence the photo iy Deter "¢ = 1er " d
written on reflecting Romeo’s identification. During his testimony,
Detective Conner clarified that Gibson had identified [Petitioner] as
the shooter because the recording identified the suspects by number
rather than name. Further, he testified that Romeo identified
[Petitioner] as the shooter and that he wrote notes regarding her
statements onto the photo array dunng the interview.


http://www.google.com/search?q=28+u.s.c.++2254
http://www.google.com/search?q=11++del.++c.+++3507
http://www.google.com/search?q=11++del.++c.+++3507

After an eight day trial, a jury found [Petitioner] guilty of Mur«  First
Degtree, three counts of Reckless Endangering First Degree, )
counts of Possession of a Firearm During the Commission of a Felony,

d Possession of a Deadly Weapon by a Person Prohibited. On July
15, 2011, the Supemor Court sentenced [Petitioner] to life
impnsonment for the murder conviction, and additional time for the
remalining counts.

[The Delaware Supreme Court] affirmed [Petitioner’s] conviction on
direct appeal in 2012. In 2013, [Petitioner] filed a motion for
postconviction relief [“Rule 61 motion”] alleging meffective assistance
of coww 1 The Superior Court denied the motion and held that
counsel was not meffective for failing to obiect, because admission of
the § 3507 statements of both Romeo and _.bson had been proper.
. ~tittonet] appealed the Superior Court’s rulings on the admission of
each witness’ § 3507 statement. During the appeal, the State learned
"t there 2 :repancy between the photo array that Romeo had
used to identify [Petitioner], which the State admitted at trial (“State’s
Exhibit 84”), and the copy that the State had sent to [Petiioner’s]
attorney during discovery. The word “shooter” was written on State’s
Exhibit 84, but [Petitioner’s] copy did not have the word “shooter” on
it. At the parties’ joint request, [the Delaware Supreme Court]
remanded the case to the Supenior Court for a hearing to explore the
nature of the discrepancy between the photos and retained jurisdiction.
[The Delaware Supreme Court] declined to address [Petitioner’s]
second argument at that time, which pertains to Gibson’s § 3507
statement, at the time we issued the remand order.

On remand, the Superior Court held a hearing to address the
discrepancy. The State offered the testimony of Detective Conner, the
trial prosecutors, and the trial defense attorney. The Superior Court
found that (1) Detective Conner added the word “shooter” to the
orginal photo array shown to Romeo after the discovery copy was
made for [Petitioner]; (2) the alteration made to the original photo was
not done in bad faith or in response to the § 3507 issue that arose at
trial; (3) Romeo identified [Petitioner] as the shooter during her
interview with Detective Conner; and (4) exclusive of the photo array,
the trial prosecutors and defense counsel were aware duning the
pendency of the case that Romeo had identified [Petitioner] as the
shooter and expected her to testify consistent with that identification
at trial.

Based on these findings, the Superior Court held that [Petitioner’s]
ineffective assistance of counsel claim failed. The court found that the
issue of when Detective Conner wrote the word “shooter” on the
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d  onstrate cause for a | ocedural default, a petitionet  1st show that “some objective factor
ext  lto the defense impeded counsel’s efforts to comply with the State’s procedural rule.”

Murray v. Carrier, E77 0273 #88 (1986). To demonstrate actual prejudi  a petitioner “must

show not merely that the errors at . . . tral created a possibility of prejudice, but that they worked
to his actualand substantial disadvantage, infecting his entire trial with error of constitutional
dimensions.” Id. at 494.

Alternatively, a federal court may excuse a procedural default if the petitioner demonstrates

that failure to review the claim will result in a fundamental miscarriage of justice. See Edwards ».

Carpenter, 2Y TS 2201251 (2000); Wenger v. Frank, BGGEIG 218224 (3d Cir. 2001). A petitioner

demonstrates a miscarriage of justice by showing a “constitutional violation has probably resulted in
g ) y g p y

Actual innocence means

{77 U5 ar 494.

the co.  tion of one who 1s actually innocent.” Murray,

factual innocence, not legal insufficiency. See Bousley v. United States, BZ3ITTS0TAT623 (1998). In
order to establish ac . innocence, the petitioner must present new reliable evidence — not

presented at trial — that demonstrates “it is more likely than not that no reasonable juror would have

found petitioner guilty beyond a reasonable doubt.” House ». Be/, (27T TS ST 537-38 (2006); see

Sweger v. Chesney, LI E 33 506522=24 (3d Cir. 2002).

B. Standard of Review

If a state’s highest court adjudicated a federal habeas claim on the merits, the federal court

must review the claim under the deferential standard contained in REIISTC§22547d). A claim has

n “adjudicated on the merits” for the purposes of EETIST§22541d) if the state court dec on

finally resolves the claim on the basis of its substance, rather than on a procedural or some other

ground. See Thomas v. Horn, BTOE3GTOS 113 (3d Cir. 2009). Pursuant to REUIST§22547d),

federal habeas relief may only be granted if the last reasoned state court decision was “contrary to,
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Lambert v. Blackwell, B87 T3 210-235-30 (3d Cir. 2004). Particularly instructive is the Third
Circuit’s following reasoning:

We adopt no nigid approach to habeas revi  of state fact-finding. In
some circl  tances, a federal court may  sh to consider subsidiary
challenges to individual fact-finding in the first instance applying the
presumption of ¢ «ctness as instructed by (e)(1). Then, after
deciding tk  : challenges, the court will view the record under (d)(2)
in light of its subsidiary decisions on the individual challenges. In other
instances, a federal court could conclude that even if petitioner
prevailed on all of his individual factual challenges notwithstanding the
(e)(1) presumption of their correctness, the remaining record might
still uphold the state court’s decision under the overarching standard
of (d)(2). In that event, presumably the (d)(2) mquiry would come first.

Whatever the order of inquiry, however, two points are paramount.

First, both (d)(2) and (e)(1) express the same fundamental principle of

deference to state court findings. Second, before the wnt can be

granted, titioner st show an unreasonable det nation — under

(d)(2) — m light of the entire record in the original state court tral.
Id at 236 n.19.
IV.  DISCUSSION

Petitioner timely filed the § 2254 Petition presently pending before the Court, asserting the

following claims: (1)(A) the Delaware Supreme Court erred when, in its Rule 61 appellate decision
after remand, it held that the “newly discovered evidence” of the altered photo array and Detective
Cc  er’s related false testimony regarding the alteration was not prejudicial and did not amount to a

denial of Petitioner’s due process right to a fair tral; and (B) the trial court erred by failing to exclude

Detective Conner’s testtmony regarding Ms. Romeo’s statements as an nadmissible mnterpretive

cew T rIT—CTE35090 T Tel ce " in prosecuto  miscor  t durp

*The Amended Petition and Reply refer to both sub-arguments in Claim One as “Trial Court
Error” However, the first sub-argument of Claim One (“Claim One (A)”) clearly challenges the
Delaware state court decisions during and after the Rule 61 remand, while the second sub-argument
of Claim One (“Claim One (B)”) appears to challenge the tral court’s original decision that
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P 1by: (a) a into evidence the alterec _ wotoa y( e "7 t84 |
—tec  Cc™ s related false testmony; (b) arguing facts during the opening statement that were
it produced during the trial; and (c) providing improper vouching during the closing arg it; (3)
meffective assistance of trial counsel; (4) ineffective assistance of appellate counsel; (5) the trial court
dbygiv"  an erroneous A/len jutry instruction;’ and (6) the ¢ ilative effect of all of these
errors requires relief. The State filed an Answer. (D.I. 27) Petitioner filed a Reply. (D.I. 37)

Formal pleadings drafted by lawyers are held to more stringent standards than allegations in

pleadings drafted by pro se litigants. See Estelle v. Gamble, E29TSITWTA (1976); see also Haznes v.

Kerner, O STNH520-21 (1972) (“[A]llegations of the prv se complaint [are held] to less stringent
stat  tds than formal pleac drafted by lawyers.”). Petitioner is represented by counsel in this
proceeding. Unfortunately, the Petition does not identify the precedent or specific constitutional
parameters putrportedly applicable to several Claims. Instead, the Petition asserts that Petitioner’s
“convictions and sentences are invalid under federal constitutional guarantees of due process, equal
protection, effective assistance of counsel, confrontation, a fair trial, a fair and impartial jury of his
peets, freedom from cruel and unusual punishment, and a reliable sentence due to trial court error.”
(D.1. 18 at 12) Those general constitutional references do not always seem to align with the
Petition’s convoluted presentation of the Claims. While Petitioner’s Reply provides some specific

citations to Supreme Court precedent, the framing of the Claims is still somewhat vague and

Detective Conner’s testimony regarding Ms. Romeo’s statement did not constitute ~ in ~ ~ ible
interpretive narrative under § 3507.

*Claim Five in the Amended Petition consisted of two sub-arguments: (A) the trial coutt erred by
giving an erroneous .4//en jury instruction; and (B) the trial court erred by failing to provide a special
eyewitness identification instruction. (D.I. 18 at 45-47) However, the Court will not address Claim
Five (B) because Petitioner explicitly abandons Claim Five (B) in his Reply. (D.I. 37 at 58)
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convoluted. For instance, the  >ly asserts “fu/nder all legal standards, ._ :tective Conner’s false
testimony and falsified evidence warrant reversal of [Petiioner’s| conviction (Claims One, Two(A),
Three(A), Three(G), Five(A)).” (D.1. 37 at 2) (emphasis added) Petitioner’s reference to “all legal
standards” fails to provide sufficient clarity. Although the Court has done its best to discern the
federal constitutional framework for Petitioner’s arguments, the Court cannot act as his attorney and
make the arguments for him.

A. Claim One (B): The Trial Court Improperly Admitted Detective Conner’s
Narrative Interpretation Of Romeo’s Statements Under IIDel C§ 3507

As presented in the Amended Petiion, Claim One (B) asserts that the tral court erred by

rejecting defense counsel’s a  iment that Detective Conner’s tesumony concerning Romeo’s

identification constituted an inadmissible narrative interpretation under [T C§3507. (D.I. 18
at 28-29) Petitioner’s Reply seemingly provides additional supportt for this argument by alleging that
the Del  re state courts “(1) disregarded the tral cot 5 stated reasons for admutting Romeo’s
§ 3507 atement via Detective Conner’s testmony; [and] (2) created a new, retroactive basis for
admissibility that relied on the post-conviction testmony of Detective Conner.” (D.I. 37 at 6-7)
Although Petitioner asserts that the admussion of the narrative mterpretation violated his
“constitutional rjghts and [was| prejudicial,” Claim One (B) clearly challenges the Delaware state
courts’ resolution of a state law issue. (D.I. 18 at 29)

It is well-settled that federal habeas relief is not available to correct state law errors. See
Estelle v. McGuire, B02XS0A T8 (1991); Pulley v. Harris, BGS TSI H (1984) (“A federal court may
not issue a writ on the basis of a perceived error of state law.”); Marshall v. Lonberger, B39 TS222)

B38 n.6 (1983) (“[TThe Due Process Clause does not permit the federal courts to engage in a finely-
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tuned revi  of thew  m of state evidentiary rules.”). Therefore, the Court will deny Claim One
(B) bec:  :it fails to present an issue cognizable on federal habeas review.
B. Claims One (A) and Two (A): The Admission Of The Altered Photo Array (“State
Exhibit 84”) And ™ :tective Conner’s False Test iy Concerning State Exhibit
84 Wa: ats Reversal Of Petitioner’s Conviction
Claims One (A) and Two (A) present due process claims based upon Detective Conner’s
purportedly false testimony and alteration of State Exhibit 84. Claim One (A) asserts that the
Delaware state cc s committed errord g and after the Rule 61 remand by f ™ g to find that
the admission of Detective Connet’s false testimony and State Exhibit 84 violated Petitioner’s due
process nghts. The prosecutorial misconduct argument in Claim Two (A) asserts that the State
violated Petitioner’s due process rights because it knew or should have known that Detective
falsely tes *~ d about when he wrote the word “shooter” on State Exhibit 84. Since the
underlying allegations Petitioner asserts in Claims One and Two (A) are related, the Court addresses
th  together.

1. Claim One (A): After the Rule 61 remand, the Delaware Supreme Court
erred by not concluding that the admission of State Exhibit 84 and
~<tective Conner’s false testimony violated Petitioner’s due process right
to a fair trial

In Claim One (A), Petitioner contends that the Delaware state courts committed factual and
legal errors during and after the Rule 61 remand by not finding that the admission of the altered

photo array and Detective Conner’s testimony regarding Romeo’s statement violated his due process

right to a fair trial warranting a reversal of his conviction.* (D.I. 18 at 12) The premise of Claim

4Claim One 1s not a model of clarity. Petitioner presents Claim One in his Amended Petition as a

broad factual description of errors he alleges occurred in his Rule 61 proceedings on remand, and

premises his legal argument on numerous general constitutional principles. For instance, Petitioner

contends that his “convictions and sentences are invalid under federal constitutional guarantees of

due process, equal protection, effective assistance of counsel, confrontation, a fair trial, a fair and
12



—.le 1s that the _ _laware state courts con  tted two errors during and : 1 61 I by
not concluding that “Detective Conner’s false testimony and falsified evidence warrant reversal of
[Petitioner’s] conviction” and by not granting him a new tral. (D.L 37 at 2, 15) The Court has
already determined that one of the errors — the improper admission of Detective Conner’s testtmony
under § 3507 (Claim One (B)) — asserts a state law issue that is not cognizable on federal habeas
review. See supra at Section IV.A. Petitioner asserts that the Delaware state courts committed the
other error on remand (“Claim One (A)”) by “finding that an altered exhibit [State I 1bit 84] and
pet’ dte  ony was not prejudicial;” he specifically contends:

The Superior Court erred when it ruled that [Petitoner] was not

prejudiced by Detective Conner’s false testimony that he wrote the

word ‘shooter’ on the photo array contemporaneor  with his interview

with the alle _ 1 identification witness. Had the jury learned of his

falsification, it would have discredited his remaining testimony given

that the jury was deadlocked after three days of deliberation and

convicted [Pet” " ner] only after being given the A/en charge.
(D.I. 18 at 12) Petitioner alleges that he was prejudiced by the introduction of the altered evidence
(State Exhibit 84) and Detective Conner’s perjured testimony because: (1) “[tlhere was no in-court
identification of [Petitioner] as a culprit other than that by Detective Conner or direct evidence”
(D.I. 18 at 25); (2) “Detective Conner’s shooter testimony caused the denial of the Motion for

Judgment of Acquittal” (D.I. 18 at 27); and (3) it “was a close case for the jury” as reflected in the

fact that the “jury deliberated for eleven hours over three days, deadlocked, and only convicted

. o A om from el and unusual punishment, and a reliable sentence due
to trial court error.” (D.I. 18 at 12) Pettioner’s Reply identifies the applicable Supreme Court
precedent for the related prosecutorial misconduct argument in Claim Two but does not provide any
applicable precedent for Claim One. Nevertheless, given the substantial overlap between Claim One
and Claim Two(a), the Court understands Petitioner’s primary focus in Claim One to be that the
Delaware Supreme Court on remand violated his constitutional right to due process by not reversing
his conviction.
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tement because it s b | on the altered exhibit and related
1 oHny.

(D.1. 27 at 15)

For exhaustion purposes, the crucial inquiry is whether the substance of the Petitioner’s
claim has been presented to the state courts in a manner sufficient to put the courts on notice of the
federal constitutional claim. See Picard, BOATTSar 278. A petitioner does not need to cite “book
and verse on the federal constitution” in order to satisfy the exhaustion requirement. Id.

rertheless, after carefully ¢ 1 . ctittoner’s Opening 1ppl  :ntal Memorandum and his

Oly  ipplemental Memorand  that he presented to the Delaware Supreme Court on post-
conviction appeal afterr nd, the Court concludes that Petitioner did not exhaust state remedies
for the osecut 1 misconduct gument presented in Claim Two (A). Wl viewed in context, it
is clear that the first two arguments in Petitioner’s Supplemental Reply on post-conviction appeal
after remand present two sub-parts of the same argument regarding the Superior Court’s legal and
fact ° rs that he presents in Claim One of this proceeding. Significantly, althc "\ Petitioner’s
first argument in the Supplemental Reply on post-conviction appeal after remand explicitly refers to
the legal and factual errors the Superior Court allegedly committed during the Rule 61 remand, and
his third argument specifically refers to trial counsel’s ineffective assistance, there 1s no explicit
reference to “prosecutorial misconduct” anywhere in his post-conviction appellate Supplemental

RN 14

Reply. In addition, Petitioner’s references to “impeachment evidence,” “police officer malfeasance,”
“Detective Conner’s malfeasance,” and “fairness of the trial” were not sufficient to put the Delaware
Supreme Court on notice that he was also asserting a false testimony/due process violation

argument based on prosecutorial misconduct or a falsified evidence/Brady violation/prosecutorial

misconduct argument. In other words, Petitioner did not “fairly present” to the Delaware Supreme
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irt instant arg  nt that the State engaged  orosecutorial  sconduct based on the
contentions that the State should have known that (1) Detective Conner falsely testified and should
have corrected that false testimony, and (2) Detective Conner presented falsified evidence. Given
these circumstances, the Court concludes that Petitioner did not exhaust state remedies for Claim
+wo (A).

At this juncture, any attempt by Petitioner to present Claim Two (A) to the Delaware state
courts in a new Rule 61 motion would be denied as time-barred under Rule 61(1)(1), and also as

ve ~rRu 61@ Tar "Ru 61 7' Conseq itly, the Court :tr the mstant
a ment as technically exhausted but procedurally defaulted, meant:  that the Court cannot review
the merits of the argument absent a showing of cause and prejudice, or that a miscarriage of justice
would occur if the Court did not review the claim.

In his Amended Petition, Petitioner makes a general assertion that any procedural default
should be excused “because of the ineffective assistance of tral, appellate, and state post-conviction
counsel.” (D.I18 at 10) In his Reply, Petitioner asserts that he “can demonstrate cause and
prejudice to overcome the default [of Claim Two (A)] based on post-conviction counsel’s ineffective
failure to raise the claim[].” (D.I. 37 at 45) Since the circumstances surrounding Detective Conner’s
alteration of State Exhibit 84 and the possibility that Detective Conner’s related testimony may be
false were not revealed until the Rule 61 remand, the Court concludes that the focus of the instant

procedural default analysis should be on post-conviction counsel’s failure to raise Claim Two (A)

"“After acknowledging the possibility that the Court would find Claim Two (A) unexhausted,
Petitioner alternatively asserts that Claim Two (A) is technically exhausted but procedurally defaulted
because a new Rule 61 motion would be barred as untimely and successtve. (D.I. 37 at 44-45)
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ie interest  ud 1 econc

, the ( c I L to S

(A). See28 U  C.2254  (2) (“An appli 1 for a writ of habeas ¢ 1 1y be denied

on the merits, notwithstanding the failure of the applicant to exhaust the remedies available in the

courts of the State.”); see also Rhines v. Weber, BTS20 277 (2005) (“An application forz it of
habeas corpus may be denied on the merits, notwithstanding the failure of the applicant to exhaust
the remedies available in the courts of the State.”).

In order to prevail on the instant argument of prosecutorial misconduct, Petitioner must
demonstrate: (1) Detective Conner committed perjury; (2) the State knew or should have known of
Detective Conner’s petjury; (3) the tesimony went uncorrected; and (4) there is a reasonable
likelihood that the false testimony could have affected the verdict. See Haskel, 46 EFIdar144a.

Lambers, The Court will address the elements 7z serzatim.

P87 T.3d ar 2&4.

a. Prosecutorial misconduct based on Detective Connet’s
perjury/false testimony

i. Perjury/false testimony and the State’s knowledge
Perjury is committed when a witness “gives false testimony concerning a material matter
with the willful intent to provide false testimony, rather than as a result of confusion, mistake, or
faulty memory.” United States v. Dunnigan, BOT IS8T 0 (1993); see also United States v. Rose, 13
E2d617,622-23 (3d Cir. 1954) (“Perjury is the willful, knowing and corrupt giving, under oath, of

false test  »ny  terial to the issue or point of inquiry.”). As previously explained, during the Rule

claim; and (2) the default occurred on post-conviction appeal and not during the initial post-
conviction proceeding. Moreover, since there is no constitutional right to counsel during a state
collateral proceeding, the Court cannot consider the issue of post-conviction counsel’s
ineffectiveness in Petitioner’s Rule 61 proceeding, either during the initial Rule 61 proceeding or
Rule 61 appeal, as an independent claim.
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61 nd, * e Supenor Court did not consider the v ity of Detective Conner’s tes  >ny on »ir
dire about when he wrote the word “shooter” on State Exhibit 84. Consequently, under the
applicable de novo standard of review, Petitioner may establish that Detective Conner’s testimony
constituted perjury if he can prove the same by a preponderance of the evidence. See, e.g., Jefferson ».
e < Warden, B30 4527473 (11" Cir. 2019) (explaining that when state court’s fact-finding is
“stripped” of § 2254(d) presumption of correctness, “petitioner then must establish the facts

necess: tosupportt claim by only a preponderance of the  lence”); Reyes v. Ercole,
5t at *5 (S.D.N.Y. Mar. 27, 2018).

The foll.  1g backgro 1" “>rmation provides relevant context for the = stant issue.
Detective Conner did not record his interview with Romeo but, instead, took notes on his notepad
and on the photo array he showed to Romeo. (D.I. 18-11 at 5) During Petitioner’s trial, Romeo
testified that she was | sent when the shooting occurred and heard gunshots, but she could not
positively identify Petitioner as the shooter. (D.I 18-11 at 4-5) She also testified she spoke with
Detective Conner about the shooting but did not remember what she said. (D.I 18-11 at5) When
Romeo stated she did not remember what she had told Detective Conner during the interview, the
State asked if it could “call a witness [that is, Detective Conner] pursuant to 11 Delaware Code,
Section 3507.” (D.I. 31-3at 1) The defense requested “an opportunity to wozr dire the detective
outside the presence of the jury to make sure that what he’s telling us are the exact words of the
witness as he is required by case law, and he doesn’t add his own recollection . . . of what was said.”

[. 31-3 at 131) The wozr dire of Detective Conner took place outside the presence of " ' jury (#4. at
131-32); the following excerpt from that voir dire focuses on when Detective Conner wrote the words
on the photo array he showed Romeo during the interview that was identified as State Exhibit 84:

STATE: Do you recognize what State Exhibit 84 is?
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(Id. at 133)

)

Yes.

STATE: And what is it?

CONNER: It’s a photo-lineup with a photo of [Petitioner].
STAT™ And did you show — is that what you showed
Ms. Romeo on the park bench?

CONNER: I did.

STAT™ lthere’s st e wordswnt by e various
pictures. Is that nght?

COl L Yes, sit.

STATE: And did you write those words?

CONNER: I did.

STATE: And did you wnte them while you were
mnterviewing her on the park bench?

CONNER: I did.

STATE: And are those words that she said or words
that you were saying.

CONNER: Those are words she said, and I wrote them

down for the individuals.

During the Rule 61 remand, Detective Conner was asked “whether it was possible that as he
was preparing the case for trial, he just added the  rd ‘shooter’ to State’s Exhibit 84 because that’s
what he recalled Romeo saying.” (D.I. 18-11 at 16) As summarnized by the Superior Court on
remand,

Det. Conner responded, “[bleing over the course of time, sitting here
going over this, my gut tells me no, but obviously, I'm thinking it over

now. But I have to go with my gut” Upon further questioning,
however, Det. Conner amended his answer and said, “I’m going to
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have to I ble.” At ~ ‘ust of
hearing, Det. Conner finalized his explanation of the discrepancy as
follows:

ANSWER: I do not recall ever going back to that photo
array and wrting “shooter.” [(D.I. 31-5 at 14)]

* * *

QUESTION: Okay. And so you — as you stand here today,
looking back, you can’t explain how the word
“shooter” appears on the original, but does not
appear on the copy of the original that you
made?
ANSw ks Do I know why it’s not there?
QUESTION: Yes.
ANSWER: All T know 1s I didn’t delete it.
QUESTION: Okay. And it’s possible that you added
“shooter” on the original, as you previously
testified?
ANSW L.R: My gut says no, but I'm going to say is it a
possibility? Yes, but I don’t believe that’s the
case.
(D.I. 18-11 at 16; D.I. 31-5 at 14) “The [Superior] Court questioned Det. Conner as to what his
note in Court Exhibit 3 stating ‘Id’d [Petitioner|” meant, to which he explained that it meant Romeo
identified the individual in position Number 3 as the shooter wearing the brown sweatshirt with the
white lettering that went by her with Troy Faison.” (D.I. 18-11 at 17)
Detective Conner’s tesumony during the evidentiary hearing raises the possibility that he was
confused about when he wrote the word “shooter” on the array. h could also lead to the

conclusion that his testimony on woir dire was due to the same confusion or faulty memory and was

not intentionally false. If Detective Conner did not have a “willful intent” to deceive when he
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(Id. at 34) After noting that “Romeo did identify [Petitionet] as the shooter during her inte  »w
hI .C ner” (id), the Supenior Court concluded that “whether the word ‘shooter  ; actually

writ 1 contemporaneous with the statement or later added is irrelevant under [the] admissibility
ana s of § 3507, because the dispositive fact in that analysis is that Ms. Romeo did say the word
‘shooter’ in her statement (z4. at 35). In other words, Romeo’s § 3507 statement, presented via
Detective Connet’s testimony, would have been admitted even if the discrepancy between the
disc _ copy of the photo array and State Exhibit 84 had been discovered during the § 3507 woir
dire®

The Delaware Supreme Court affirmed the Superior Court’s remand decision on post-
conviction appeal. Fi , the Delaware Supreme Court determined that there was “ample evidence”
to suppott the [Superior] [Clourt’s determination” that Romeo identified Petitioner as the shooter

e 1ew with Detective Conner, including: (1) the fact that Detective Conner testified
consistently about the substance of Romeo’s statements at trial and at the Rule 61 evidentiary
hearing; (2) the fact that defense counsel was aware that Romeo had identified Petitioner as the
shooter before the trial and expected her testify to that fact during the trial; and (3) the fact
Detective Connet’s police report and affidavit of probable cause, which were wrntten long before
trial, reflect Romeo’s pretrial identification of Petitioner as the shooter. See Collins,
E5R5782, at *5. The Delaware Supreme Court then concluded that:

The fact that Detective Conner did not wrte the word “shooter” on
the photo array contemporaneously with Romeo’s statement, though

imprudent, " es not transform ~* trial te * 10ny into an interpretive
narrative. The law requires that the detective accurately represent the

PThe Superior Court did not explicitly state that Detective Conner’s testimony would have been
admitted even if the discrepancy had been discovered. However, it implicitly endorsed that view by
stating, “[w]ith this analysis, the Court finds that the outcome at trial, had Tral Counsel realized the
discrepancy and objected to it, would not have been any different.” (D.L. 18-11 at 35)
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w.ven _] on’s itification, Petitioner cannot demonstrate a reasonable likelihood that
jury would not have convicted him without Romeo’s identification. Consequently, while the falsity
of Detective Conner’s tesimony about when he wrote the word “shooter” on State Exhibit 84 may
have been used to impeach  :tective Conner’s credibility, the falsity of Detective Conner’s
testimony w¢ ~~ not have © ~ stroyed the cr “ility” of Romeo’s identification of Petitioner or the

dibility “of the prosecution itself” (D.1. 37 at 17), especially since there was another identification

of Petitioner.

Accordingly, the Court concludes that the State did not engage in prosecutorial misconduct
by presenting Detective Conner’s perjured testimony. Instead, that testimony was not material.

b. Prosecutorial misconduct/ Brady violation based on .. 2tective
Conner’s falsified evidence

Petitioner also argues that the State violated Brady v. Maryland and committed prosecutorial
misconduct when it failed to disclose Detective Conner’s falsification of State Exhibit 84. (D.I. 37 at
18) To reiterate, a petitioner establishes a Brady violation by showing that: (1) the evidence at issue
was favorable to the accused, either because it was exculpatory or it had impeachment value: (2) the

prosecution suppressed the evidence, either willfully or inadvertently; and (3) the evidence was

material. See Strickler, B27 TS AT 281=83. Once again, however, since the defense had access to the
unaltered discovery copy of the photo array and the altered copy of the photo array that was
admitted at trial (State Exhibit 84), Petitioner cannot demonstrate that the State knowingly or
inadvertently suppressed the fact that Detective Conner altered State Exhibit 84. Accordingly, the

Court will deny as meritless the portion of Claim Two (A) premised on Brady.
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that a claim 1s “substantial” under Marvines, a petitioner must point to evidence demonstrating that
the underlying ineffectiveness claim has “some merit.” Martines, BOGTSar 14. That is, the
petitioner must submit at least some evidence tending to show that (a) trial counsel performed
deficiently in handling some aspect of pretrial or trial duties and (b) the deficient performance
h  ed the defense, in that there 1s a reasonable probability there would have been a different
outcome at trial in the absence of counsel’s deficient performance. See Strickland, BEG TS AT HIS-94.
“T heracla is substantial is a threshold inquiry that does not require full consideration of the
factual or  jal bases adduced in support of the claims.” Bey v. Sup’t Greene SCI, BESG FAII 230,238
(3d Cir. 2017) (internal quotation marks omitted).

Contrary to Petitioner’s argument, Martines does not provide cause for his default of Claims
. wo (B) and (C). These two Claims assert prosecutorial misconduct arguments, not arguments that

1 counsel provided ineffective ~ stance by failing to allege the prosecutorial misconduct

described in Claims Two (B) and (C). Therefore, Martines 1s inapplicable.

Petitioner also contends that his default of Claims Two (B) and (C) should be
excused because trial and appellate counsel ineffectively failed to object to the prosecutorial
misconduct presented in the Claims, and then post-conviction counsel ineffectively failed to assert
the ineffective assistance of trial and appellate counsel Claims in his Rule 61 proceeding.** This
multi-layered ineffective assistance of counsel allegation still does not establish cause for Petitioner’s
default. First, since Petitioner did not raise these particular ineffective assistance allegations in his

Rule 61 motion, his ineffective  istance of trial and appellate argumer  are themselves

#In his Amended Petition, Petitioner makes a general assertion that any procedural default should
be excused “because of the ineffective assistance of trial, appellate, and state post-conviction

counsel.” (D.I 18 at 10)
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¢ ous. See . vl TS ar 2068 (“On its face, Martine:, ovides no suppc 1du
its narrow exception to new categories of procedurally defaulted claims.”).

Martineg cannot provide cause for Petitioner’s default of Claims Two (B) and (C) for the
adc  Hnal reason that the underlying ineffective assistance of 1 counsel alleg >ns are not
substantial. As explained in Section IV.d.2(d), Petitioner’s argurr that trial counsel was
meffective for failing to move for a mistrial when the State did not present Brineka Neal’s testmony
that had been mentioned during opening statements lacks merit. Therefore, this particular
ineffective assistance of trial counsel claim is msubstantial and cannot excuse the procedural default

( O (B).

Second, Petitionet’s argument that trial counsel was ineffective for not objecting to the
State’s inappropriate vouching of Ms. Gibson’s recorded out-of-court statement is also insubstantial
because it lacks merit. During the closing in Petitioner’s case, the State argued that while Gibson
was a reluctant trial witness, she had made a statement to the police at the time of the murders that
implicated Petiioner. (D.I. 27 at 19) The State asked the jury to evaluate whether the witnesses had

a motive to lie when they were mterviewed by the police a few days after the murder (z4.), and

argued:
Now, when you think about it and you recall what you heard during
the audio tape of Violet Gibson, didn’t she at that time sound like she
was trying to help Detective Conner and she was | ng to identify who
she’s seen? That’s a credible identification and you should give it great
weight when you’re deliberating about this case.

(Id.ar )

In closing statements, “[i]t 1s fundamental that counsel may argue reasonable inferences from

the evidence, but may not ‘misstate evidence.” United States v. Fulton, BATF3d 2817300 (3d Cir.
2016). “[T]he prosecutor is entitled to considerable latitude mn summation to argue the evidence and

40


http://scholar.google.com/scholar?q=837+f.3d+281&btnG=&hl=en&as_sdt=6
http://scholar.google.com/scholar?q=137+s.ct.+2065&btnG=&hl=en&as_sdt=6

any reasonable inferences that can be drawn from that evidence.” United States v. Scarfo, 685 F2d
B22 849 (3d Cir. 1982). The above excerpt from the State’s closing argument demonstrates that the
State did not misstate the content of Gibson’s recorded statement but, rather, attempted to draw a
reasonable inference from it. In short, defense counsel did not perform meffectively by failing to
object to the State’s closing.

For all of the above reasons, the Court concludes that Petitioner has not established cause
for his default of Clz T'wo (B) and (C). In the absence of cause, the Court: d not address the
issue of prejudice. Additionally, Petitioner has not demonstrated that the miscarriage of justice
exception applies, because he has not provided any new, reliable evidence of his actual and factual
innocence. Accordingly, the Court will deny Claims Two (B) and (C) as procedurally barred from
fee lhal ¢ %

D. “aim Three: Ineffective Assist  :e of Trial Cc  sel

Petitioner asserts that trial counsel provided ineffective assistance by failing to: (A) notice the
discrepancy between the discovery copy of the photo array and State Exhibit 84; (B) present an

expert on the fallibility of eyewitness identification; (C) request a special jury instruction on

»Petitioner also appeats to believe he asserted a fourth prosecutonal misconduct claim, which he
refers to as “Claim Two (D).” (D.L. 37 at 43, 53) However, Claim Two (D) in the Amended
Petition 1s titled “D. Conclusion” and asserts the folle  1g:

The prosecutorial misconduct thro “out tral was severe and
pervasive, prejudicial, and had a substantial and mnjurious effect on the
verdict. Initial post-conviction counsel’s failure to raise Sections (B)
through (C) above ndered him ineffective, and provic  a vehicle for
this Court to address these claims under Martines v. Ryan.

(D.I. 18 at 32-33) Given Petitioner’s presentation, the Court views subsection D of Claim Two as
both a conclusion for his prosecutonial misconduct arguments and an attempt to demonstrate cause
for his default of his prosecutorial misconduct arguments. Consequently, the Court will not address
“Claim (D)” as a separate argument.
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i ‘ 1 nt invi n; we fo1 [
_m the State’s failure to produce Neal as a witness; (F) preserve ™  record for appeal; and (G)
object to the chief investigating officer’s testimony about eyewitness Vic ~ Gibson’s te: = 10ny.
The record reveals, and Petitioner concedes,” that he only presented Claims Three (A) and (G) to
the Delaware state courts, and the Delaware Supreme Court denied Claims Three (A) and (G) as
meritless. In turn, the record reveals, and Petitioner concedes, that Claims Three (B) - (F) ate
unexhausted. Given these circumstances, Petitioner will only be entitled to habeas relief for Claims
Three (A) and (G) if the Delaware Supreme Court’s decision was either contrary to, or an
unreasonable application of, clearly established federal law. As for Claims Three (B) - (F),
-1 1s foreclosed from presenting these five Claims mn a successive Rule 61 motion, which
means that they are deemed procedurally defaulted. Consequently, the Court will only be able to
review the merits of Claims Three (B) - (F) if Petitoner demonstrates cause for, and prejudice
resulting from, the procedural default, or if the Court must review the Claims in order to prevent a
musc:  .ge of justice.
1. Cla e (A) 1(G): reviewed under § 2 #(d)
The Supreme Court precedent governing ineffective assistance of counsel claims is the two-
prot andard enunciated in Strickland v. Washington, BGG TS 068 (1984), and its progeny. See
Wiggins v. Smith, 639057510 (2003). Under the first Strick/and prong, a petiioner must demonstrate

that “counsel’s representation fell below an objective standard of reasonableness,” with

*Petitioner’s Reply only addresses Claims 3 (B) - (F) and argues that they are “singly and
cumulatively” substantial (D.1. 37 at 53) (emphasis added) In the Court’s view, the use of this
terminology demonstrates Petitioner’s implicit acknowledgement of procedural default because he is
attempting to demonstrate cause for his default of these claims under Martinez. (See D.I. 27 at 25 -
32)
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T tective T et’s sta atwas .~ Hroper  erpretive “e,and ' refore cannot show
that there was a reasonable probability that an objection would have resulted in a different

PO W 2585782, at *4.

b

outcome.” Collins,
InCl:* Three (G), Petitioner contends that, contrary to the Delaware Supreme Coutt’s
decision, he was prejudiced by trial counsel’s failure to object to Detective Conner’s testimony
concerning Gibson’s out-of-court identification on the grounds that it “amounted to an incorrect
narrative of [Gibson’s| statement.” (D.I. 18 at 43) Petitioner’s argument is unavailing. The
Delaware Supreme Court concluded that Petiioner could not demonstrate prejudice only after
conducting a thorough factual analysis as to why Detective Conner’s tesimony did not constitute a
narrative interpretation or improper embellishment. For instance, the Delaware Supreme Court
noted ~ t bson’s recorded statement identified the shooter as a number, rz * t than by a name,
and Conner test >ny was necess:  to correlate the number to a particular photo in the
array. The Delaware Supr  : Court explained that the need for Detective Conner’s explanation did
not transform his testmony into an “interpretive narrative.” Also, since Gibson had identified
Petitioner’s picture as the “shooter” or “the boy with the shooter,” the Delaware Supreme Court

reasonably found “it was neither narrative interpretation nor embellishment for Detective Conner to

clar = who Gibson identified in the array.” Collins, BOTGWIT2585782, at *4. In addition, since the
jury heard the complete recording of Gibson’s identification, including the exculpatory statement
about Petitioner “having nothing to do with it,” it was reasonable for the Delaware Supreme Court
to conch ~ that Detective Conner’s testimony served “merely to make  ~ rstar = ble an
identification that would otherwise be meaningless to anyone listening only to the audio recording,

rather than to put emphasis on any particularly damning portions of Gibson’s statement.” Id.
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««nally, . ctiioner’s conclusory and unsupported argument in this proceeding that _ _tective
Conner’s testimony amounted to an impermissible narrative or embellishment under § 3507 does
not provide a reason to question the Delaware Supreme Court’s resolution of a Delaware evidentiary
issue. Inshort,af  considering all of the aforementioned citrcumstances, the Court concludes that
Petitioner cannot demonstrate a substantial likelithood that the jury would not have convicted him
but for al counsel’s failure to object to Detective Conner’s testimony about Gibson’s statement.
Accordingly, the Court will deny Claim Three (G) for failing to satisfy § 2254(d).

2. Claims Three (B), (C), (D), (E), (F): procedurally defaulted

To reiterate, the Court cannot review the merits of Claims Three (B) - (F) unless Petitioner
demonstrates cause and prejudice, or that a miscarriage of justice will occur without a merits review.
Cits  Martines v. Ryan, Petitioner contends that post-conviction counsel’s failure to raise the instant
five Claims constitutes cause for his default. In order to establish “sufficient prejudice from
counsel’s meffex assistance that [a petitoner’s] procedural default must be excused under
Martinez,” a petiioner must show “that his underlying ineffective assistance-of-trial counsel-claim
has some merit and that his state post-conviction counsel’s performance fell below an objective
standard of reasonableness.” Workman v. Sup’t Albion SCI, PXTTFIT9287941 (3d Cir. 2019).
Whether a claim has some merit under Martines is “analc _ 1s to the substantiality requirement for a
certificate of appealability.” Cox v. Horn, 3T E33 113119 (3d Cir. 2014). To demonstrate that a
cla  hassc :merit, a petitioner must “show that reasonable junists could debate whether (or, for
] ter, T ) e pet 1 77 eb iresob 77 a T fer
issues presented were adequate to deserve encouragement to proceed further.” Workman,
(internal quotation marks omitted). For the reasons set forth below, the Court concludes that
Petitioner has failed to demonstrate that his unexhausted claims of ineffective assistance of trial
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counsel have “some ment” under the standard articulated in Martines to excuse th ~ pro  lural
default. However, even if the Court presumed that the claims were sufficient to overcome
Petitioner’s procedural default, the Court would deny them as mernitless under Strickland.
a. Failure to call an identification expert
In Claim. . .aree (B), Petitioner contends that trial counsel pr  led ineffective assistance by

failing to engage the services of an expert identification witness to testify that eyewitness
identifications are inherently unreliable and that stress and multiple perpetrators reduce the accuracy
of eyewitness identificatior  (D.I. 18 at 37-38) To support this contention, Petitioner has provided

expert report authoted - Dr. Julie Buck. In the report, Dr. Buck found that the reliability of
Gibson  1Romeo’s identifications were limited by the following factors: (1) the witnesses were
likely distracted or not attending to the suspects at the pertinent time; (2) multiple suspects were
present, a weapon was present, the amount of viewing time was very brief, and the witnesses were
highly stressed; (3) Detective Conner did not provide an admonition that the perpetrator may or
may not be present in the lineup (at least for Gibson’s lineup); and (4) there is some evidence that
the Petitioner’s face was familiar to Gibson and Romeo because they may have seen Petitioner at
another time. (D.I. 19-1 at 7) Dr. Buck also asserted that “Gibson was likely paying minimal
attention,” “Detective Conner may have influenced [Gibson’s] decision to select [Petitioner],” “it is
unclear whether source confusion or a bystander effect could have played a role in this case,” and
“[Petitioner’s] photograph was familiar to Ms. Romeo and it may have been difficult to determine
T os¢ eof ” ryof [Pe ~ 1].” (Id. at 4-5)

In contrast, however, evidence admitted during the trial established that Petitioner’s DNA

was found in the suspect vehicle and also on a unique “Roca Weat” sweatshirt that both witnesses

identified and which could also be seen on a video admitted at trial on a person running from the
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5 Si icantly, although Romeo and Gibson identified Petitioner as the shooter in their
pretrial statements, they failed to identify Petitioner at trial. Since the jury heard the inconsistent
testimony related to the identification of the shooter, Petitioner cannot demonstrate a reasonable
probability that expert testimony such as Dr. Buck’s would have made a difference in the jury’s
verdict. Thus, Claim Three (B) is not substantial enough under Mar#ines to excuse Petitioner’s
procedural default, and also fails to satisfy the prejudice prong of Strickland.

b. Failure to request a special eyewitness jury instruction
In Claim Three (C), Petitioner asserts that trial counsel was ineffective for failing to request a
special jury instruction on the unreliability of eyewitness identification. The trial court provided the
following jury 1 ruction:
An issue in this case 1s the identification of the defendant.
Identification is an element of the offense. . . . Before you may find
the defendant guilty of any crime, you must be satisfied beyond a
reasonable doubt that the wrongful conduct charged in this case
actually took place and the defendant was in fact the individual who
committed that wrongful conduct. . .. If there is any reasonable doubt

about the identification of the defendant, you must give him the
benefit of such doubt and find him not guilty.

(D.I. 27 at 28)
“An appraisal of the significance of an etror in the mstructions totl = u . a
cC m of the instructior  whichv e act ly given with those that should . re been given.”

Henderson v. Kibbe, EAI TSI M54=53 (1977). “An omission, or an mcomplete mstruction, is less
likely to be prejudicial than a misstatement of law.” I4. at 155. In addition, the “question in such a
collateral proceeding 1s whether the ailing instruction by itself so infected the entire trial that the
resulting conviction violates due process, not merely whether the instruction is undesirable,

erroneous, or even universally condemned.” I4. at 154 (internal quotation marks omitted).
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e. 7 :to * :preserve ! record for app

In Claim Three (F), Petitioner contends that trial counsel was ineffective for failing to
preserve the trial record for appeal. According to Petitioner, since the prosecution-generated
transcript of Romeo’s statement and Gibson’s audio-taped statement were not entered into evidence
at trial, “the incomplete record on appeal prevented appellate counsel from raising and supporting
appropnate challenges to the trial court’s admission of their statements at trial.” (D.I. 18 at 41-42)

Petitioner’s contention is incorrect and also fails to demonstrate prejudice. On direct appeal,

lot  argued that Gibson’s out-of-court statement was wrongfully admitted into evidence

I ause “(1) Gibson did not speak to _ :tectives voluntarily because Det. Conner promised Gibson

she would not be called _ n to testify in court, and (2) Gibson’s in-court testimony did not touch

on the content of her out-of-coutrt statement.” Colins, BEG 3G ar 1018-19. In turn, the Delaware
Sup: e Court held that Gibson’s statements were properly admitted into evidence under [T Del]
Code§3507, stating that “a purpose of § 3507 [was] to allow the admission into evidence of the out-
of-court statements of turncoat witnesses. Gibson’s tesitmony desctibed her position in relation to
where the shooting occurred, her reaction to the shooting, and her interaction with Det. Conner.”
Id. at 1019. Hence, “[i]t was for the jury to assess the credibility of Gibson and of Det. Conner, who
testified about Gibson’s prior statements.” 4.

Petitioner also challenged the admission of Gibson’s statement on post-conviction appeal

from his first Rule 61 motion, arguing that trial counsel was ineffective by failing to object to the

admission of the statement as amounting to “improper embellishment.” Co/ins, 2UTGWIT 2585782,
at *3. Petiioner argued that “because Gibson’s statement was recorded, only the recording should
have been admitted — not Detective Conner’s testimony on the substance of the recording.
[Petitioner] finds this particularly pressing because Detective Conner’s testimony ‘contradicted’ the
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yur: Inef e ¢/ istance of Appell n

In Claim Four, . titioner contends that appellate counsel provided ineffective assistance by
failing to argue that Detective _onner’s narrative interpretation of Romeo’s statements was
inac it Petiior presented this cla  in his post-co:  :tion appeal of his first Rule 61
motion, and the Delaware Supreme Court denied it as menitless. Therefore, Petitioner will only be

itled to relief if the Delaware Supreme Court’s decision was either contrary to, or an unreasonable
application of, cleatly established federal law.

Claims of ineffective assistance of appellate counsel are evaluated under the same Strzckland
standard applicable to trial counsel. See United States v. Scripps, BOTE3d626.632 (3d Cir. 2020) (“To
a ss the performance of appellate counsel, we apply the two-prong test set forth mn Strzckland . . ),
Lewis v. Jobnson, B59 33646654 (3d Cir. 2004). An attorney’s decision about which issues to raise
on appeal are strategic. See Albrecht v. Horn, B85 T 33 105158 (3d Cir. 2007); Bueh! v. 1 anghn, 164
E3d 163174 (3d Cit. 1999) (counsel is afforded reasonable selectivity in deciding which claims to
raise without specter of being labeled ineffective). An attorney is not required to raise every possible

n-frivolon ue on appeal. See Jones v. Barnes, B63TSTT4] (1983); Smith v. Robbins, 628087259
272 (2000). As a general rule, the presumption of effective assistance of appellate counsel will be
overcome “only when ignored issues are clearly stronger than those presented.” Swuth,
283. In order to establish prejudice, a petiioner must show a reasonable likelthood that the court
would have resolved the case differently on appeal, if not for counsel’s deficiencies. See United States
v. Mannino, X253 8557849 (3d Cir ~100).

The Delaware state courts correctly identified the S#zckland standard applicable to all of
Petitioner’s claims of ineffective assistance of counsel. Consequently, the Delaware courts’ denial of
Claim Four was not contrary to cleatly established federal law.
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Nor did the . claware courts unreasonably apply Strick/and in denying the instant ineffective
assistance of appellate counsel claim. On direct appeal, Petitioner’s argument rested “on the claim
that because Romeo denied making the identification of Collins, her testimony did not ‘touch on’
her prior statement.” Colizns, BGAIIATTOTI. The Delaware Supreme Court found this argument
meritless, stating, “[a] turncoat witness denying a prior statement 1s a classic example of § 3507
applicability.” Id. The Delaware Supreme Court held that the Superior Court did not err in
admitting Romeo’s out-of-court statement via Detective Conner’s testimony, explaining that “[w}hile
on the witness stand, Romeo described particulanities of the shooting, her interactions with the
police o s, and the photo array she was shown. Romeo’s testimony, although inconsistent with
her prior statements, sufficiently did ‘touch on’ the content of her prior statements.” Id.

Given the Delaware Supreme Court’s holding that the trial court properly admitted
Detective Conner’s § 3507 statement, the Delaware courts reasonably applied S#rick/and in holding
that appellate counsel did not p  ide ineffective assistance by failing to assert a meritless claim.
Accor” ily, the Court will deny Claim Four for failing to satisfy § 2254(d).

F. Claim Five: Invalid Allen Chatge Jury Instruction™

As the Delaware Superior Court described:

After eleven hours of deliberation, the jury reported to the trial judge that
they were deadlocked. The trial judge gave an A/en charge and instructed

the jury to deliberate further. Two hours later, the jury returned the guilty
verdicts.

*’As previously mentioned, Petitioner expressly abandons the argument presented in the original
Petition as subsection (B) in Claim Five, namely that the tral court erred for failing to provide a
special eyewitness identification instruction. (D.I. 37 at 58) Therefore, the Court only addresses
Petitioner’s argument concerning the trial court’s .4/en charge to the jury, which was presented in
the oniginal Petition as Claim Five (A). As such, the Court refers to the original “Claim Five (A)” as
“Claim Five.”
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Collins, BGAIAAT 101, An Allen charge is a Supreme Court-approved supplemental jury
instruction for deadlocked jures. See Alen v. United States, T3S 292501 (1896).

In Claim Five, Petitioner contends that the .4/fn charge the tral court provided the jury was
“unconstitutionally coercive and violated [Petitioner’s] federal constitutional rights. The Sup ne
Court of Delaware’s ruling [on direct appeal| that the trial judge did not commit reversible error in
providing the .4//en charge was contrary to and an unreasonable application of clearly established
federal law, and involved an unreasonable application of facts.” (D.I. 18 at 47)

Although Petitioner raised the same general argument regarding the coercive nature of the
Allen charge on direct appeal, Petitioner’s appellate argument was more specific and raised four areas
of concern: (1) “the wording of the instruction concerning jurors in ‘the majority’ or ‘the minorty’
was coercive to the minority jurors;” (2) “the A/en charge was coercive because the trial judge did
notin:  ct the jurors ‘not to render any verdict contrary to the dictates of personal con  nce, as
this Court required in Brown v. State,” BGIA2A 08270684 (Del. 1976); (3) “the trial judge’s statement
that the jury ‘is at liberty to disregard the comments of both the Court and counsel’ was improper;”

and (4) “the tral court erred in highlighting how many Court resources were devoted to presenting

this trial, and that the case ‘must be disposed of somet . Collins, BCAIdar 1021=22.
Unfortunately, in this proceeding, Petitioner does not indicate whether the instant coercive A/len
charge claim is premised on the same four specific arguments he presented on direct appeal.
However, as does the State, the Court will exercise prudence and treat Claim Five as though it
presents the same sub-arguments Petitioner raised on direct appeal.

On direct appeal, the Delaware Supreme Court cited Delaware Supreme Court Rule 8 and
explained that it would review “for plain error any portion of the charge to which no specific
objection was made” during the trial. Id. at 1020. Since Petitioner did not raise the first three
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ot w abc  the Alencha d 1g I the Delaware +Cot re wedt tl
complaints under Delaware Supreme Court Rule 8 and held that none of them constituted plain
error. As for the fourth complaint, the Delaware Supreme Court held that the tral court did not
abuse its discretion by highlighting how many Court resources were used in presenting the trial and
stating that the case “must be disposed of sometime.” [4. at 1021.

L Sup Court Rule 8 is an independent and adequate sta _ >und that precludes

al habeas review ab 1ta sh.  1g of cause and prejudice, or a miscarriage of justice. See

Campbell v. Burris, RIS EIA 172182 (3d Cir. 2008). In its Answer, the State mentions the Delaware
Supreme Court’s application of the plain error standard of review pursuant to Rule 8 and
Petitioner’s resulting procedural default, asserting that the “Court cannot consider the claim unless
[Petitioner] can establish cause for his procedural default and resulting prejudice, or that faiure to
consider the claim would result in a fundamental miscarriage of justice.” (D.I. 27 at 35) Then,
however, the State then proceeds to assert that the Delaware Supreme Court “decided this claim on
the rits” and, therefore, “habeas relief will only be warranted if the [Delaware Supreme] Court’s
decision was either contraty to, or an unreasonable application of Jenkins [v., State, FOTAZd 8387
Del. 1979)] a1 = Allen v. United States, [IdTTSH93 (1896)], which represents the clearly established
federal law governing claims of coercion in supplemental jury charges.” (D.L 27 at 35) Given that
statement, and the State’s ensuing analysis of Claim Five, it appears as though the State has waived
Petitioner’s procedural default of Claim Five. Thus, the Court will review Claim Five under
§ 2254(d)(1).

As noted by the State, Alen v. United States constitutes the clearly established federal law
applicable to Claim Five. In_.4/en, the Supreme Court approved the use of a supplemental jury
mstruction to a deadlocked jury to continue deliberations, observing that such charges were in
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acco  1ce with “the very object of the jury system . . . to secure unanimity by a compatison of
views.” [GFTTSATSOT-03. Normally, a supplemental instruction which encourages the jury to
reach a unanimous verdict is entirely approptate. See, e.g., Lowenfreld v. Phelps, B8AXTST231, 3739 &
n.1 (1988). “For this reason, an .4/en charge delivered to a jury during state criminal proceedings
generally fails to warrant federal habeas relief unless the supplemental charge was so unfair or
coercive that it rendered the entire trial fundamentally unfair.” Desmond v. Snyder, 19991
B3220054, at *5 (D. Del. Nov. 16, 1999). When determining if an .4//en charge was coercive, a court
must consider the charge “in its context and under all the circumstances.” Lowenfie/d, B8BTS an

o 2d 407

B37; see also Untted States v. Froravanti, (3d Cir. 1969) (considering whether A4/kn charge

“" contextin whichi s presented” was “so prejudicial as to deprive appellant of a fair trial
and a unanimous verdict based on proof beyond a reasonable doubt”). An _A/en charge will be
found to be unduly coercive “where the charge caused the jury to be influenced by concerns
irrelevant to their task and [where the jury] reached its subsequent verdict for reasons other than the
evidence presented to it.” United States v. Jackson, BEXE3d 293297 (3d Cir. 2006) (internal
quotation marks omitted).

On direct appeal, Petitioner argued that the .4/k# charge in his case was coercive because it

was “remarkably similar to another charge” that the Third Circuit held to be unnecessarily coercive

in United States v. Eastern Medical Billing, €3

(3d Cir. 2000). (D.I. 18-4at19) As discussed

in othl Petitioner ! 1 pri  sed all four of his appellate A/en char, sub-arg  nts

on the reasoning in Eastern Medical Billing”' (D.1. 18-4; see also Collins, B6AIA AT 1021) While it

appears that “the .4//en charge given here was the pattern instruction regularly used by the Superior

3 Petitioner’s 60-page Reply did not address the State’s argument concerning Claim Five.
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Cor 7' dified only in ways requested by [P ionerat 1], neither Party has _ +  leda
copy of the slightly “modified” pattern A4/en charge for the Court’s review.”
1. Trial court’s use of majority/minority language
The trial court’s A/len charge “asked both the majority and minority jurors to re-examine

their views” and “used different phrasing in addressing the majority jurors than . . . used in

addressing the minority jurors.” Collins, B A3dat 1021. On direct appeal, Petitioner contended
"t the wording of the instruction concerning jurors in “the majority” or “the minority” was
coercive because it was “remarkably similar” to the .4/en nstruction the . wird Circuit “found
unnecessarily coercive” in Eastern Medical Billing, Inc. See Collins, BCZASIdAT 1021, Petitioner argued
that, “as in Eastern Medical Billing, the majority jurors, unlike the minority jutors, were not instructed
to re-examine their views.” (D.I. 18-4 at 20) However, the Delaware Supreme Court noted that the

1C" :uit’s disapproval of the majority/minority distinction in Eastern Medical Billing was based

on its supervisory power over the federal district courts and not on constitutional grounds. See

Collins, B0 A3d AT 1021, The Delaware Supreme Court also noted that the federal circuits are split as
to whether the majority /minority distinction is coercive, explaining:

An Allen cha _ that mstructs the majonty and the minorty to re-
e 1e their views has been approved in the First, Fourth, Sixth, and
Eighth Circuits. The A/en charges approved by these circuits differed
in their wording, but each drew a distinction between majority and
minority jurors and in some fashion asked both groups to reconsider
their views. Importantly, each of those circuits found repeated
warnings — as was done here — that jurors not give up their individual

2 (D.I. 31-2 at 25)
»(D.I 31-2 at 22)

*The Delaware courts website contains a copy of the Superior Court of Delaware Criminal Pattern

Jury Instructions. See https://courts.delaware.gov/superior/pattern/pattern criminal.aspx. The
pattern A/en instruction is § 4.40 “Jury Unable to Agree — ‘Allen’ Charge™.
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convictions, diminished the risk that the majority/minority distinction
might be coercive. The Seventh and the District of Columbia Circuits
agree with the Third Circuit that any majority/minority distinction is
coercive.

Although these approaches suggest that any instruction using the
majority/minority distinction is best avoided, the divergent federal
precedent persuades us that it was not plain etror for the trial judge
to make the distinction in his A/en charge in this case. The error in
wording — if there s one — was neither plain nor obvious.

Id.

When: :wing a habeas claim under § 2254(d)(1), the “cleatly established law” by which a
claim is measured is Supreme Court caselaw. The fact that there is a circuit split on the issue of the
coercive effect of an 4/len charge’s minority /majority distinction demonstrates that there is no
Supreme Court precedent prohibiting such a distinction. In fact, in Lowenfield v. Pheips, the Supreme
Court noted that the j | instruction at issue in /ez was constitutional despite containing a
minority/majority distinction:

The use of a supplemental charge has long been sanctioned. Neatly a
century > .Allen v. United States, this Court reviewed a charges  lar
but by no means identical to that given to the Louisiana jury here, and
concluded that it was not reversible error even within the federal
system. The defendant in that case had been sentenced to death by
Judge Patker in the Western District of Arkansas, exercising a
jurisdiction unique among federal courts. The judge’s charge is not set
out verbatim in the opinion of this Court, but it differed from the
charge given m the present case in that the 4/en charge urged
the minority to consider the views of the major |, and ask themselves
whether their own views were reasonable under the circumstances.
This Court upheld the conviction and sentence against the defendant’s
claim of coercion, saying:

The very object of the jury system is to secure
unanimity by a comparison of views, and by arguments
among the jurors themselves. It certainly cannot be the
law that each juror should not listen with deference to
the arguments and with a distrust of his own judgment,
if he finds a large majority of the jury taking a different
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Tt ¢ ot
be that each juror should go to the jury room with a
b" ldet =~ ton " verdict " 1l represent his
opinion of the case at that moment; or, that he should
close his ears to the arguments of men who are equally
honest and intelligent as himself.

The continuing validity of this Court’s observations in _4/en are
beyond dispute, and they apply with even greater force in a case such
as this, where the charge given, in contrast to the so-ca. |
“traditional 4/en charge,” does not speak specifically to
the not  jurors.

A TS 23 M 37-38 (1988).

Additionally, and of particular significance in this case, when distinguishing the Supreme
Court precedent on which the petitioner in Lowenfzeld had relied to demonstrate the coercive effect

of the Allen charge (Jenkins v. United States,

PO T S447

(1965)), the Lowenfie/d Court explained that
Jenkins was of no help because Jenkins “was based on our supervisory power over the federal courts
.. and not on constitutional grounds.” Lowenfreld, B82S a1 551 n.2. This distinction between
supervisory powers and constitutional grounds 1is the same distinction the Delaware Supreme Court
relied on in Petitioner’s appeal to distinguish the .4/en charge that was disapproved of in Eastern
Medical Billing. See Collins, B0 AIdaT 1021. For these reasons, the Court concludes t}  the
Delaware Supreme Court did not unreasonably apply clearly established federal law in rejecting
Petitioner’s argument about the Allen charge’s reference to the majority/minority distinction.

2. Absence of curative language regarding personal conscience

Petitioner also argued on direct appeal that the .4/en charge was coercive because the trial
judge did not instruct the jurors “not to render any verdict contrary to the dictates of personal
conscience.” Collins, B0AI3 AT 1021. The Delaware Supreme Court rejected this argument and
held that sufficient admonition was given to the jurors to maintain their personal convictions, given

that the “trial judge expressly admonished the jurors that they should not do ‘violence to the [their]
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; it ice” a1~ they “shou’ ~ not surrer their] conscientious
convictions,” in various forms, four times during the A/en charge. Id. at 1022.
In Unzted States v. Brennan, the Third Circuit explained that “a charge would not be coercive if
it contained language urging the jurors to re-examune their own view but not to ‘surrender [their]

he t convic ~n as to the weight or effect of evidence solely because of the opinion of [their]

> —

B26F 33176192797 (3d Cir.

fellow jurors, or for the mere purpose of returning a verdict.
2003); see also United States v. Alper, B9 T 2012231234 (3d Cir. 1971) (holding that supplemental
jury charge suggesting jurors re-examine their views was not unduly coercive because it also told
jurors not to surrender their honest convictions). Given the trial court’s repeated reminders and
cautions emphasizing to the jury that they must adhere to their individual convictions, the Court
concludes that the Delaware Supreme Coutt reasonably applied .4/kn and its progeny when rejecting
the instant argument.

3. nt rega ~ ag liberty to disr«  ird comments of il court and
counsel

On direct appeal, Petitioner argued 1t was improper for the trial court to advise the jury it “is
at liberty to disregard the comments of both the [tral cJourt and counsel.” Colzns, BGAS3dar 1022,
The Delaware Supreme Court rejected this argument based on well-settled Delaware precedent

established in Swzith v. State, B39 722d 000 (Table), OO WI22931398, at *2-3 (Del. Dec. 9, 2003),

and Mascion v. State, L1272 158 (Table), (992 W 183093, at *1 (Del. 1992). See Collins, BGA3d a1
022. In Smith, the Delaware Supreme Court found that the trial judge was merely reminding the
jury that it was “part of its duty to assess the credibility of all witnesses” and, in doing so, it could

“disregard comments of counsel (or even the [trial court) that, m the process of weighing the

evidence, it found were not credible.” POOZWIT2793T399, at *3. In Maxzon, the Delaware Supreme
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Court noted that, when viewed in context, the language to “dist  rd” creat " 10 threat of coercion,
when “couplec  :h repeated reminders to the jury to not surrender their convictions unless they
believed them to be erroneous.” Colins, BEAIAAT1022. Notably, t§ reason the Third Circuit
| ally advised ag ~ st stating the jury could disregard comments of both the trial court and
counsel was to “avoid comments that are not clear and that could be interpreted to alter the
instructions previously given to the jury.” Eastern Medical Billing, 30 F3dar614. In this proceeding,
Petitioner has not provided any reason for the Court to question the Delaware Supreme Court’s
deter1 ~ ation on this issue, especially when the trial court “reminded [the jurors] several times not
to violate their individual judgment and conscience.” (D.I. 31-2 at 25)
4. Sta  ient regarding resources devoted to trial

Fii vy, Petiioner argued on direct appeal that the trial court erred in highlighting how many
court resources were devoted to presenting his trial, and that the case “must be disposed of
sometime.” Colins, B A3dar 1023. The Delaware Supreme Court rejected this argument, citing
Papantinas v. State for the proposition that a court’s statement that the case “must be disposed of

sometime” 1s permissible so long as it 1s accompanied by repeated reminders that individual jurors

R0 A 2d 372

should not “s nder his or her individual judgment or honest convictions.”

(Table),

RO WTT857548, at *1-2 (Del. Apr. 8, 2003). Given the curative language contained in the  /en

charge in Petitioner’s case, the Court concludes that the Delaware Supreme Court did not
unreasonably apply clearly established federal law in denying the instant argument.

Based on the foregoing, when viewed as a whole, the tnal court’s .4//en charge was not
coercive or prejudicial to Petitioner, and did not violate his due process rights. Therefore, the Court

will deny Claim Five in its entirety.
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G. Claim Six: Cumulative Error

In his final Claim, Petitioner asserts that, “even if the Court finds that [he] is not entitled to
relief based on any single claim, he 1s entitled to relief because of the cumulative effect of these
errors. Collectively, the errors raised in this petition resulted in a fundamentally unjust conviction
and sentence.” (D.I. 18 at 48) The record reveals that Petitioner did not present a cumulative error
claim to the Delaware state courts. As a result, the State contends that the Court cannot review this
~o b lyc aul lcl (D.I. 27 at 40) While Petitioner implicitly concedes that Clz  Six is
procedurally defaulted, he asserts that: (1) exhaustion is not required; and (2) if exhaustion is
required, he can overcome any procedural default based on post-conviction counsel’s
ineffectiveness. (D.I. 37 at 58-59)

The United States Supreme Court has not recognized the concept of cumulative etror on

habeas See Bush v. Carpenter, B2 F 330424680 n.16 (10th Cir. 2019). Since there is no clearly
established federal law with respect to a cumulative error argument, arguably the Court’s analysis is
over, and Petitioner is not entitled to habeas relief for Claim Six.

The Third Circuit, hov  er, has recognized the cumulative error doctrine on habeas review,
holding that “a cumulative error argument constitutes a stand-alone constitutional claim subject to
exhaustion and procedural default.” Collins v. Sec’y of Pa. Dep’t of Corr. (2 E33528542 (3d Cir.
2014). Pursuant to the cumulative error doctrne,

[1lndividual errors that do not entitle a petitioner to relief may do so
when combi |, if cumulatively the prejudice resulting from them
undermined the fundamental fairness of his trial and denied him his
constitutional right to due process. Cumulative errors are not
harmless if they had a substantial and injutious effect or influence in
determining the jury’s verdict, which means that a habeas petitioner is

not entitled to relief based on cumulative errors unless he can establish
actual prejudice.
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Faby v. Horn, BIGEF3d 1697205 (" ° Cir. 2008). Given the Third Citcuit’s rece  ition of
the cumulative error doctrine in habeas proceedings, the Court will review Claim Six.

Here, the Delaware Supreme Court reviewed and rejected each alleged underlying error on
its merits or as procedurally barred. As previously discussed, this Court has also concluded that the
Claims either lack m¢ ~ and did not cause any prejudice, or are procedurally b :d. Since Petitioner
has not provided anything to demonstrate “actual prejudice” even when the Five Claims are
considered together, the Court will deny Claim Six as meritless.

V. CERTIFICATE OF APPEALABILITY

A district court issuing a final order denying a § 2254 petition must also decide whether to
issue a certificate of appealability. See 3d Cir. L.AR. 22.2 (2011); EBTSIC§2253(cn2). A
certificate of appealability is appropriate when a petitioner makes a “substantial showing of the

denial of a constitutional right” by demonstrating “that reasonable jurists would find the district

court’s assessment of the constitutional claims debatable or wrong.” E8XTESTT§2253(c)(2); see also

Slack v. McDaniel, O STAT31484) (2000).

The Court has concli  ‘hat the instant Petitton does not warrant relief. Reasonable jutists
would not find this conclusion to be debatable. Accordingly, the Court will not issue a certificate of
appealability.

VI. CONCLUSION
For the reasons discussed, the Court concludes that the Petition must be denied. An

approprate Order will be entered.
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