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CONNOLLY, U.S. District Judge:
Plaintiff Brooks M. Witzke ("Plaintiff'), who proceeds pro se and has paid the
filing fee, filed this action pursuant to 42 U.S.C. § 1983, 19 Del. C. § 3318(c) and 28
U.S.C. § 1654. (D.I. 1) Before the Court is Defendant's motion to vacate Clerk's entry
of default and motion to dismiss, opposed by Plaintiff. (D.I. 14 18, 19). Also before the
Court is Plaintiff's motion to strike immaterial, impertinent, or scandalous matter,
opposed by Defendant Bettina Cecile Ferguson ("Defendant") and Plaintiff's motion to
strike Betty Lord Declaration. (D.I. 21, 23, 24)

I.

BACKGROUND
Plaintiff applied for unemployment insurance benefits and appeared at a

scheduled hearing before Defendant on December 10, 2015. (D.I. 1 at 4) Plaintiff
alleges that Defendant, a former unemployment appeals referee for the Delaware
Division of Unemployment Insurance ("DDUI"), directed numerous disparaging
condescending remarks towards him during the hearing. (Id. at 4-7) Plaintiff alleges
that Defendant, who is sued in her individual capacity, "maliciously, in bad faith and with
wanton negligence, intentionally deprived Plaintiff of his right to due process and be
afforded a fair hearing in accordance with the Constitution of the United States, the
Constitution of the State of Delaware, and the statutory protections of the State of
Delaware." (D.I. 1 at 1-2) The Complaint alleges that Defendant's "actions were so
extreme, outrageous, and outside the scope of her employment" that she has no
immunity under 10 Del. C. § 4001, and she is not covered under Delaware's Sovereign
Immunity for State employees because Defendant "willfully disregarded her ministerial
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duties as an unemployment referee." (Id. at 2) Plaintiff was denied unemployment
benefits.1 (Id. at 10) He alleges that his attempts to appeal the case were
unsuccessful.2 (Id.)
The Complaint contains three counts: (1) Count I alleges a violation of 42 U.S.C.
§ 1983 based on failure to provide adequate procedural due process prior to depriving
Plaintiff liberty and property; (2) Count II alleges a violation of 19 Del. C. § 3318(c)
based on failure to afford Plaintiff a reasonable opportunity for a fair hearing; and
(3) Count Ill alleges a violation of 28 U.S.C. § 1654 based on failure to allow Plaintiff to
conduct his own case personally. Plaintiff seeks compensatory and punitive damages.
Plaintiff commenced this action on September 11, 2017 and sought additional
time to serve Defendant because he was having difficulty locating her. (D.I. 5) On
December 28, 2017, he was given an additional 60 days from the date of the order to
serve Defendant. (D.I. 6) On March 12, 2018, Plaintiff was granted a second extension

On December 10, 2015, Defendant affirmed and modified the decision of the
claims deputy and found that Plaintiff "knowingly failed to disclose a material fact to the
Department of Labor on July 5, 2015 to collect benefits to which he was not lawfully
entitled." (D.I. 23 at 7) Plaintiff was disqualified "due to fraud for a period of one year."
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(Id.)

In his opposition to Defendant's motion Plaintiff provides the second page of a
decision by the Unemployment Insurance Appeal Board. (D.I. 18-1 at Ex. A) The Court
is unable to determine if the decision is a ruling of an appeal of the December 10, 2015
decision. Exhibit A indicates that Plaintiff appealed on June 27, 2016, the review
hearing was held on July 6, 2016, the decision was mailed on July 12, 2016, and the
decision became final on July 22, 2016. (D.I. 18-1) The appeals referee determined
that Plaintiff's appeal of the claims deputy's determination was untimely. (Id.) The
Appeal Board adopted the decision of the appeals referee as its own, it denied Plaintiff's
application for further review and stated that the "decision of the Department
determining that Claimant's appeal was untimely filed and thus not reviewable is
affirmed." (Id.)
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