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Plaintiff Kevin Howard, an inmate at the James T. Vaughn Correctional Center (“JTVCC™)
in Smyrna, Delaware, commenced this action on Oct. 31, 2017 pursuant to 42 U.S.C. § 1983. (D.L.
2). In the operative complaint, he alleges that Michael Little unconstitutionally retaliated against
him by not hiring him for a job opening in September 2015 in the JTVCC law library. (D.I. 22 99
28).

Howard moved that a lawyer be appointed to represent him at the bench trial. (D.I. 88).
I granted the motion and appointed counsel.! There were two days of testimony (D.I. 121; D.I.
122, hereinafter referred to as “Tr.”), a post-trial brief (D.I. 116), closing argument, a supplemental
evidentiary submission (D.I. 119), and a letter in response to the supplemental evidentiary
submission (D.I. 120). My findings of fact and conclusions of law follow.

L. FACTUAL BACKGROUND

Little was the Legal Services Administrator at JTVCC from 2002 to 2019. (Tr. 216:7-9).
As Legal Services Administrator, Little was responsible for hiring inmates to work in the JTVCC
law libraries. (Tr. 249:18-21). Inmates were informed of open positions via physical postings on
the windows of the law library and broadcasted announcements on JTVCC’s internal TV
information channel. (Tr. 223:22-24; 224:12-23). Inmates applied by submitting letters of interest.
(Tr. 224:3-9). Little would then review the letters, select a pool of applicants to interview, and
make a hiring decision based on the interviews. (Tr. 224:5-9).

In September 2013, Howard wrote Little a letter requesting a job in the law library. (Tr.
166:19-20). Little responded with a memorandum dated Sept. 24, 2013, informing Howard he

would not be considered for the position because (1) he had not been “write-up free for a period

! I thank appointed counsel, Evan Williford, for his diligent representation of Plaintiff.
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Thus, Howard must demonstrate it is “more likely than not” that he has proved the elements of his

claim. Johnson v. Organo Gold Int’l Inc., 146 F. Supp. 3d 590, 593 (D. Del. 2015).

III. DISCUSSION
A. Constitutionally Protected Conduct
The parties agree that Howard’s lawsuit against DOC is constitutionally protected conduct.
(Tr. 7:23-25). Thus, the first element of the retaliation standard is satisfied.
B. Adverse Action/Causation®
Howard contends that he suffered an adverse action at the hands of prison officials when
Little did not hire him for the September 2015 inmate law clerk opening. A prison official’s failure
to hire an inmate for a job opening for which he applied wor 1 qualify as an adverse action
“sufficient to deter a person of ordinary firmness from exercising his constitutional rights.” A
prison official’s failure to hire an inmate for a job opening for which he did not apply would not.
Thus, to satisfy the adverse action element of his retaliation claim, Howard must show that he both
(1) applied for the position and (2) was not hired for the position.
Here, the expected and usual method of applying for the position of inmate law clerk was
to submit a letter of interest in response to a posted opening. (Tr. 224:3-9). Little’s testimony on
this point is corroborated by the fact that on at least two previous occasions, in 2013 and July 2015,

Howard himself applied via letter. While Howard argues that on at least one occasion an inmate

* At closing argument, the parties disputed whether the issue of whether Howard applied for the
job was properly addressed under the “adverse action” or the “causation” elements. Plaintiff
stated Defendant had stipulated to there being an “adverse action” in the pretrial order. (See D.I.
98 at 8). Defendant responded that he certainly disputed whether Howard had applied for the job.
(See id. at 6). Both parties have a point. Not being hired is an “adverse action.” When the argument
is whether the person applied for the job, it seems to me the analysis is going to be the same
whether it is considered under the “adverse action” or as a part of the “causation” element.
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