
















































































In sum, Defendants’ alleged false disclosures about environmental liability
maximums in the challenged SEC reports filed after the Spring of 2018 are neither
inactionable opinion nor immunized from suit under the PSLRA’s safe harbor.

2. Statements About The Estimableness of Certain Liabilities

Plaintiff alleges in 12 paragraphs of the Complaint that Defendants falsely
stated in the challenged SEC reports that “a range of losses” for Chemours’s
benzene-related liabilities “cannot be reasonably estimated at this time.” D.I. 30
108, 172,173, 182, 192, 198, 209, 215, 222, 229, 240, 248. Plaintiff argues that a
juror could plausibly infer that Defendants knew these statements were false from
Chemours’s “admi[ssion] [in the Chancery Court Complaint] that DuPont had
given it a detailed ‘comprehensive study’ specifically quantifying its inherited
benzene litigation as amounting to no less than $111 million . ...” D.I. 30  104.
The problem with this argument is that Chemours alleged in the Chancery Court
Complaint that the DuPont study had estimated that the maximum potential
benzene liabilities were at least $111 million. D.I. 30 § 106. As Plaintiff
acknowledges in the Complaint, GAAP requires disclosure only of probable and
reasonably possible liabilities. See D.I. 30 § 257, 259—60. The fact that
Chemours was aware of or even agreed with DuPont’s estimate of the maximum

possible benzene liabilities does not imply that Chemours could reasonably
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estimate a range of the probable or reasonably possible losses it could incur from
its inherited benzene liabilities.

I also agree with Defendants that their statements about the estimableness of
the benzene-related losses are inactionable opinions. D.I. 35 at 25. Defendants’
possession or adoption of DuPont’s maximum liability estimate does not support
Plaintiffs’ conclusory allegation that Defendants did not honestly believe they were
incapable of estimating a /ikely range of benzene liabilities.

Plaintiff also alleges in paragraph 250 of the Complaint that Chemours
“false[ly] and misleading[ly]” stated in its Q1 2019 Form 10-Q that its “liabilities
relating” to “several lawsuits filed by the NJ DEP in March 2019” were “not
estimable.” D.I. 30 §250. According to the Complaint, Defendants “admitted” in
the Chancery Court Complaint that “Chemours was aware of estimates by DuPont
that its environmental liabilities in New Jersey would be approximately $620
million” and that “New Jersey’s lawsuits threatened [Chemours] with ‘staggeringly
expensive’ costs well into the ‘hundreds of millions of dollars.”” D.I. 30 § 250.

But here is what Chemours actually “admitted” in the Chancery Court
Complaint with respect to ongoing lawsuits in New Jersey:

Recently, the State of New Jersey has instituted litigation
concerning environmental liabilities arising from
DuPont’s historical activities there. In March 2019, New
Jersey filed several lawsuits against DuPont and

Chemours, warning that the costs of compensating the
State for DuPont’s legacy environmental liabilities across
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multiple sites in the State could be “staggeringly
expensive,” and seeking compensatory and punitive
damages. At the time of the spin-off, DuPont certified
that the “maximum” Chemours could have to pay for
total New Jersey environmental liabilities was $337
million, divided among different sites in the State. In
2018, in connection with the DowDuPont spin-off,
DuPont revised its liability estimate upward to
approximately $620 million. But New Jersey criticized
even DuPont’s upward-revised estimates, claiming it
“implausible” that these amounts could represent “good-
faith estimates of [DuPont’s historical New Jersey]
environmental obligations and liabilities.” Although
Chemours is defending against New Jersey’s claims and
the matters are in their early stages, it is evident (again)
that the “maximum” potential liability is not what
DuPont certified it was.

D.I. 42-1 q 88. None of these assertions plausibly imply that Chemours falsely
stated in its first quarter 10-Q for 2019 that its liabilities relating to the lawsuits
filed by New Jersey were not estimable. A reasonable investor would not infer
from New Jersey’s “warn[ings]” to DuPont and Chemours about their potential
liabilities in those suits that Chemours could estimate those liabilities; nor would a
reasonable investor infer from Chemours’s assertion that DuPont had understated
the “maximum potential liability” for those suits that Chemours was in a position
to estimate the actual outcome of and liabilities associated with the lawsuits.

I also agree with Defendants that these “environmental liability disclosures”
are inactionable statements of opinion. D.I. 35 at 25. The fact that Defendants

knew of or even adopted DuPont’s maximum liability estimates provides no
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plausible basis on which to assert that Chemours did not honestly believe that it
lacked sufficient information to adequately estimate its likely New Jersey liabilities
or that such an assertion lacked a reasonable basis.

Accordingly, to the extent Plaintiff’s claims are based on allegations that
Defendants were not able to estimate Chemours’s liabilities, I will dismiss them.

3.  Statements That Certain Liabilities Had No Impact

According to Plaintiff, the Complaint alleges that Defendants falsely stated
in each of the ten challenged SEC reports “that ‘[m]anagement does not believe
that any loss, in excess of amounts accrued, related to remediation activities in any
individual site will have a material impact on [Chemours’s] financial position.’”
D.I. 37 at 23 (citing D.I. 30 ] 169, 179, 189, 195, 206, 212, 219, 224, 235, 243)
(first alteration in the original). Plaintiff argues that allegations in the Complaint
about Chemours’s potential financial exposure for remediation costs and litigation
liability provide “details” of how “these statements were materially false and
misleading when made.” D.I. 37 at 23. For example, Plaintiff alleges that, “[i]n
the [Chancery Court] Complaint, Defendants admitted that they were
unequivocally told by DuPont prior to the Class Period that remediation costs for
Chemours’[s] New Jersey sites alone would be $337 million, and during the Class

Period, $620 million—highly material amounts that constituted 34% and 62%,
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respectively, of the Company’s annual net income.” D.I. 30 § 171 (emphasis
removed).

This argument is based on truncated and misleading quoting from the
Complaint (and the SEC reports). The Complaint in fact alleges that Defendants

falsely stated that “[m]anagement does not believe that any loss, in excess of

amounts accrued, related to remediation activities in any individual site will have a

material impact on [Chemours’s] financial position, results of operations or cash

flows at any given year, as such obligation can be satisfied or settled over many
years.” D.I. 30 9 169-70 (underline in the original) (italics added) (first alteration
in original); see also D.I. 30 9 179-80, 189-90, 195-96, 206—07, 212-13, 219-20,
224-25, 235-36, 243—44. Thus, in the New Jersey example above, the $337 or
$620 million were total values for liability, not liabilities Chemours would need to
incur “at any given year . ...” As Plaintiff identifies no factual allegations in the
Complaint from which it could be plausibly inferred that this statement was false, I
will dismiss Plaintiffs’ claims to the extent they are based on this statement.

Defendants also assert—and I agree—that these accounting judgments are
inactionable opinions. D.I. 35 at 25-26. The statements about the materiality of
the impact of any individual site were included in GAAP filings and clearly reflect
an accounting judgment. They are therefore opinions. See In re Hertz Glob.

Holdings, Inc. Sec. Litig., 2017 WL 1536223, at *11 (D.N.J. Apr. 27, 2017)
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(“GAAP standards are often subjective. They involve a range of possible
treatments instead of a single objective set of calculations.”), aff’d sub nom. Hertz
Glob. Holdings, 905 F.3d 106. Plaintiff’s factual allegations provide no plausible
basis for alleging that Defendants’ statements were not “honestly believed” or that
they lacked a “reasonable basis” because knowing maximum potential total
liabilities provides no basis for estimating likely liabilities in any particular year.
The accounting judgments’ status as an inactionable opinion provides another,
independent ground to dismiss Plaintiffs’ claims to the extent they are based on
those judgments.

The Complaint also alleges that, in Chemours’s 10-Qs filed in November
2018 and May 2019 and its 10-K for 2018 filed in February 2019, Defendants
falsely stated that “while management believes it is reasonably possible that
Chemours could incur losses in excess of amounts accrued, if any, for” PFOA and
PFAS litigation for which Chemours was obligated to indemnify DuPont, “it does

not believe any such loss would have a material impact on the Company’s

consolidated financial position, results of operation, or cash flows.” D.I. 30

227-28, 238-39, 246—47 (underline in one of the originals). Plaintiff argues that
the Complaint plausibly implies that these statements were false because it alleges
that

[a]lthough in its public filings Chemours had never
accrued more than $101 million in remediation costs for
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four highly polluted New Jersey sites, the [Chancery
Court Complaint] admitted that DuPont told Defendants
before the Class Period that the maximum remediation
costs for these sites could be $337 million; Chemours
was informed during the Class Period that these costs
would be $620 million—an amount which the [Chancery
Court Complaint] noted was “implausibly” low; and an
expert using Chemours’[s] own documents estimated the
liability at $1.1 billion for just one of those sites.

D.I. 37 (citing D.I. 30 Y 81-89, 111-112) (emphases in original).

But none of these allegations plausibly imply that Chemours believed any
loss for PFOA and PFAS litigation liabilities beyond any accrued loss would have
a material impact on the Chemours’s consolidated financial position, results of
operation, or cash flows; and, thus, none of these allegations plausibly imply that
Defendants made false statements in Chemours’s 10-Qs filed in November 2018
and May 2019 or its 10-K for 2018 filed in February 2019. First, Chemours did
not “admit” in the Chancery Court Complaint that DuPont (or anyone else)
informed it that remediation costs for the New Jersey sites “would be” $620
million. Rather, the Chancery Court Complaint alleges that DuPont revised the
initial maximum liability estimate of $337 million it provided before the spin-off
upwards to $620 million in 2018. D.I. 42-1 § 88. In other words, DuPont told
Chemours that, in DuPont’s estimation, remediation liability could be up to $620

million. “Would be” and “could be” are of course two completely different things.

DuPont’s estimates of potential maximum liabilities, alone, have no bearing on
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whether Chemours believed the liability would affect its financial position.
Second, saying the Chancery Court Complaint “noted” that $620 million was an
“implausibly low” amount is misleading. The Chancery Complaint expressly
states that New Jersey—i.e., the plaintiff that sued Chemours and DuPont—
claimed that $337 million and $620 million were “implausible.” Third, as the
Complaint itself acknowledges, the alleged expert who estimated the liability of
one of the New Jersey sites at $1.1 billion was employed by the New Jersey
municipality that filed the suit against DuPont and Chemours.

The challenged statements concerning materiality are also opinions, and
Plaintiff has not plausibly alleged that Defendants did not honestly believe them or
lacked a reasonable basis to assert them. As discussed above, Defendants’
knowledge of Chemours’s maximum possible liabilities does not demonstrate that
they knew of or could estimate its likely liabilities.

Accordingly, I will dismiss Plaintiff’s claims to the extent that they are
based on allegations that Defendants falsely stated that any loss for PFOA and
PFAS litigation liabilities, beyond any accrued loss, would have no material impact
on Chemours’s consolidated financial position, results of operation, or cash flows.

4.  Statements about “Financial Strength”

Plaintiff argues that the Complaint alleges that Defendants made numerous

false statements “to project a fagade of financial strength through additional plain
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language assurances to investors.” D.I. 37 at 24. They point, for example, to
allegations that Defendants falsely and “repeatedly promoted a ‘strong,’ ‘solid’ and
‘de-risked’ balance sheet . . . and touted a complete ‘transformation’ along with a
higher credit profile.” D.I. 37 at 24 (citations omitted); see also D.I. 30 § 165,
168, 193, 201, 203, 205, 207, 218, 230, 231-32, 233-34, 236 (making similar
allegations). But these general statements of optimism are pure puffery and “too
vague to be actionable.” In re Aetna, Inc. Sec. Litig., 617 F.3d 272, 283 (3d Cir.
2010) (internal quotations and citations omitted). They are also immaterial, as no
reasonable investor would rely upon such platitudes or “consider [them] important
in deciding how to [act].” Aetna, 617 F.3d at 283 (second alteration in original)

(internal quotations and citations omitted).

Plaintiff also cites allegations in the Complaint that Defendants falsely
“claimed to have achieved their ‘key target’ of dramatically lowering
Chemours’[s] ‘net leverage ratio,”” D.I. 37 at 24, that Vergnano falsely stated in
public that “Chemours had been in ‘[n]o way’ ‘set up to fail,”” D.I. 37 at 25
(alterations in the original); and that Vergnano falsely stated during a television
interview in March 2017 that “Chemours’[s] [PFOA] liability was ‘behind us,’”

D.I. 37 at 24.* But Plaintiff’s allegations that these statements are false turn on

4 Plaintiff argues in its brief that Vergnano stated that Chemours’s “PFAS
liabilities” were “behind us,” D.I. 37 at 25, but the Complaint alleges that
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its allegation that Chemours admitted in the Chancery Court Complaint that it
was insolvent at the time of its formation. See D.I. 30 § 180 (alleging that “the
Company had not ‘reached our goal’ of reducing its net leverage ratio to below
3x because of its ‘transformation plan,’ nor had it achieved ‘balance sheet
flexibility.” Rather, as Defendants have now admitted in the [Chancery Court]
Complaint, Chemours’[s] environmental remediation and litigation liabilities

were so massive, amounting to over $2.46 billion, that they far outweighed the

Company’s net assets and rendered it insolvent as a matter of law from the time
of the spin-off and throughout the Class Period.” (underlines in original)); D.I.
30 7 232 (alleging that “Vergnano’s staunch denial that ‘no way’ had Chemours
been ‘set up to fail’ is directly contradicted by Chemours’[s] admission in the
[Chancery Court] Complaint that Chemours was indeed set up to fail . . .
[because] DuPont had rendered Chemours insolvent in violation of Delaware
law”); D.I. 30 § 176 (alleging, “in direct contrast to Vergnano’s repeated
statements, that the Company’s environmental liabilities were not ‘behind us,’ . .
. [because] Defendants admitted in the [Chancery Court] Complaint that the
Company’s environmental remediation and litigation liabilities amount to

over $2.46 billion, a staggering amount that rendered the Company insolvent

Vergnano stated that Chemours’s PFOA liabilities were “behind us,” D.1. 30 | 77,
174-76.
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as a matter of law from the time of the spin-off through the Class Period”
(underline in the original)). Chemours, however, did not admit in the Chancery
Court Complaint that it was or had been insolvent. Rather, it alleged that if
DuPont’s certified maximum liabilities did not cap Chemours’s indemnification
and contribution obligations, then Chemours would have been insolvent at the
time of its spin-off. D.I. 42-1 § 10, 107, 123. And, since the spin-off could
have occurred under Delaware law only if Chemours had not been insolvent,
Chemours sought a declaration from the Court of Chancery that DuPont was
bound by the certified maximums and not entitled to indemnification or
contribution from Chemours beyond those maximums. D.I. 42-1 99 102-10.
Plaintiff alleges that Vergnano’s statement that Chemours’s PFOA liability
was “behind us” “was false for the additional reason that, as Defendants well
knew, the Ohio MDL settlement resolved only a fraction of the Company’s
massive environmental liabilities.” D.I. 30 § 176. But this allegation about the
Ohio MDL settlement does not plausibly imply a false statement for two reasons.
First, the settlement in question allegedly covered only 3,500 out of 70,000
potential cases. D.I. 30 § 77, 176. Plaintiff does not, however, allege any facts that
claims from individuals beyond those 3,500 were probable as of March 2017,
when Vergnano made the challenged statemeﬁt. Quite the contrary, the Complaint

alleges that the Ohio MDL included only 3,500 individuals because a “Science
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Panel” determined in 2012 that “there were ‘probable links’ between PFOA
exposure and six serious diseases,” and only “3,500 individuals c[a]Jm[e] forward
as having been diagnosed with one of the six diseases due to PFOA exposure from
Washington Works . ...” D.I. 30§ 36. Thus, by the Plaintiffs’ own telling, the
3,500 individuals who came forward were the 3,500 individuals to whom
Chemours likely had liabilities.

Second, Plaintiff alleges that “personal injury cases arising from PFOA
exposure at Washington Works [(a site Chemours inherited from DuPont)]
increased tenfold from the third quarter of 2017 to the third quarter of 2018” with
some of the cases seeking high damages amounts due to “the same type of PFOA
exposure as in the Ohio MDL litigation . ...” D.I. 30 § 78, 282. But Vergnano
made his “behind us” statement in March 2017—i.e., before the third quarter of
2017. Thus, Plaintiff has failed to demonstrate that a reasonable investor would
plausibly have understood Vergnano’s statement to be false at the time he spoke.

Vergnano’s “behind us” statement is inactionable for two additional reasons.
First, it is too vague for a reasonable investor to rely on and is therefore
immaterial. Second, whether a liability is “behind” an organization is a subjective
judgment made based on particular facts and circumstances, and, since the

Complaint alleges no facts to infer that Defendants knew or should have known at
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the time Vergnano made the “behind us” statements that the statements were false,
Vergnano’s judgment is an inactionable statement of opinion.

For these reasons, to the extent Plaintiff’s claims are based on Defendants’
statements about Chemours’s financial strength, I will dismiss them.

5. Financial Disclosures Inconsistent with GAAP

It is undisputed that GAAP requires accrual of a contingent loss if the loss is
deemed “probable” and “reasonably estimable” and that GAAP requires disclosure
of a “reasonably possible” contingent loss. D.I. 37 at 28; D.I. 35 at 7. Plaintiff
alleges in broad terms that Defendants’ accruals and disclosures with respect to
“aggregate environmental remediation and litigation,” the Chambers Works site,
and Chemours’s PFOA-related litigation violated these requirements. D.I. 37 at
28. In Plaintiff’s words: “[A]ll record evidence indicates Defendants’ accruals and
related disclosures were grossly inadequate.” D.I. 37 at 29. The “evidence”
Plaintiff points to in support of this assertion consists only of Chemours’s
allegations in the Chancery Court Complaint that it inherited from DuPont
maximum potential liabilities of $2.5 billion in the aggregate and $620 million for
four New Jersey sites and that an expert retained by Chemours’s adversary in the
Carneys Point litigation opined that the remediation liability for the Chambers
Works site was $1.1 billion. See D.I. 37 at 29-32. A rational juror, however,

could not plausibly infer from these allegations that Chemours’s contingent losses
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for its aggregate environmental remediation and litigation, Chambers Works, and
PFOA-related litigation were probable, reasonably possible, or reasonably
estimable.

Plaintiff also argues that the challenged SEC reports’ accruals for losses
related to the Fayetteville Works site violated GAAP. D.I. 30 102, 273-275.
According to Plaintiff:

Defendants knew from the start of the Class Period that
Chemours’[s] probable and estimable remediation
expenses would be far more substantial than the
Company represented. As the [Chancery Court]
Complaint alleges, DuPont spent just $2.3 million
remediating at the Fayetteville Works site prior to the
spin-off, despite a Blue Ribbon Panel concluding that
$60 million in required costs were required to end the
subject discharges. See §790-92. Even after Chemours
signed a consent order with the State of North Carolina in
February 2019, pursuant to which Chemours was
admittedly required to spend “at least $200 million” in
remediation costs, Defendants failed to report this cost in
the Company’s financial statements. It was not until
Chemours’[s] Q4 2019 Form 10-Q, filed after the Class
Period, that Chemours belatedly recognized a
Fayetteville Works remediation accrual of $201 million

3 Plaintiff argues in its brief that “Defendants never even disclosed, let alone
accrued, the $200 million [for Fayetteville Works remediation] through the Class
Period end.” D.I. 37 at 29 (citing D.I. 30 §275). But the Complaint does not
allege a failure to disclose. Plaintiff alleges in paragraph 275 of the Complaint that
“Chemours did not disclose any specific accrual until the Q3 2018 Form 10-Q,”
but failure to “disclose” an “accrual” alleges a failure to accrue, not a failure to
disclose.
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D.I. 30 §275.

That Defendants were aware that the cost of implementing measures to
prevent future discharges into the Cape Fear River would be $60 million, D.I. 30 q
93, provides no evidence that Chemours had a probable liability, much less that
any loss was reasonably estimable. Plaintiff alleges that Vergnano knew of the
Blue Ribbon Panel’s recommendation before the Class Period, D.I. 30 § 95; that a
DuPont executive testified that Defendants knew “[some]thing” about the
Fayetteville liabilities before 2015, D.I. 30 9§ 96; that Chemours argued in a June
15, 2017 meeting with North Carolina’s Department of Environmental Quality that
Chemours’s emissions were permissible and that it had attempted to abate such
emissions, D.I. 30 19 98-100; and that Confidential Witness 1 said Defendants
failed to follow the Blue Ribbon Panel’s recommendation because Chemours was
myopically focused on short-term profit, D.I. 30 § 101. These alleged facts,
however, do not plausibly imply that Defendants knew it was probable that
Chemours would face liabilities arising from the Fayetteville Works site or that
Chemours could reasonably estimate what those liabilities were.

Defendants admitted in the Chancery Court Complaint that the consent
decree required “among other things” that Chemours “adopt . . . abatement
technology that DuPont previously declined to install and to undertake extensive

remediation regarding the cumulative effects of DuPont’s long-running historical
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emissions.” D.I. 42-1 § 86. They further admitted that the cost to implement the
consent decree “will be in excess of $200 million.” D.I. 42-1 86 (emphasis
added). But it does not follow from these admissions that Chemours should have
accrued $200 million in the first quarter of 2019. Under GAAP, the requirement
that a loss must be probable to be accrued “is intended to proscribe accrual of
losses that relate to future periods.” Accounting Standards Codification § 450-20-
25-3, Fin. Standards Accounting Board (Accessed Feb. 24, 2022),
https://asc.fasb.org/section&trid=2127173; D.1. 42-3 at 18. Chemours’s belief in
the first quarter of 2019 that the total cost to implement all the consent decree’s
requirements over time would eventually exceed $200 million did not mean that
Chemours had to accrue $200 million in the first quarter of 2019. Chemours in
fact accrued $83 million for the consent decree in its Q1 2019 Form 10-Q, $58
million of which was accrued as litigation costs. D.I. 43-13 at 24.% Plaintiff points
to no alleged facts that plausibly imply that Defendants did not honestly believe
that this accrual (which is an opinion) was adequate or that it lacked a reasonable
basis. (In its 2019 Form 10-K, Chemours accrued “$201 million [] for costs of the
proposed Consent Order” associated with “remediation” and “toxicology studies.”

D.I 43-18 at 50.)

6 Chemours’s 2018 10-K, dated February 15, 2019, disclosed a “proposed Consent
Order” with North Carolina for which it “accrued” $75 million. D.I. 43-10 at 34.
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Thus, to the extent any allegations in the Complaint are based upon financial

accruals and disclosures inconsistent with GAAP, I will dismiss them.
* ok ok ok

In summary, Plaintiff has alleged that Defendants falsely stated in
Chemours’s Q1, Q2, and Q3 2018 Form 10-Qs, 2018 Form 10-K, and Q1 2019
Form 10-Q that Chemours’s liabilities would only be “up to” between $763 and
$780 million. D.I. 30 9113, 213, 220, 225, 236, 244. The Complaint’s
allegations about the content and sharing of Kirsch’s report and presentations—all
of which I must assume to be true—plausibly imply that Defendants knew at the
time these five SEC reports were filed that Chemours’s remediation liabilities
exceeded $2 billion and that, therefore, Defendants’ disclosures about maximum
remediation liabilities were false. D.I. 30 §f 127-33. The safe harbor does not
protect Defendants’ false statements because, even if Defendants provided
adequate cautionary language, Defendants’ statements were included in financial
statements prepared in accordance with GAAP. 15 U.S.C. § 78u-5(b)(2)(A); D.I.
43-6 at 24; Chemours, Quarterly Report (Form 10-Q), at 30 (Aug. 3, 2018);
Chemours, Quarterly Report (Form 10-Q), at 30 (Nov. 2, 2018); D.1. 43-10 at F-
46; D.I. 43-13 at 25. To the extent Plaintiff’s claims are based on any other alleged

false statements, I will dismiss them. Thus, I evaluate scienter and loss causation
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only with respect to Defendants’ alleged false statements about maximum
remediation liabilities.

B. Scienter

In order to plead a securities fraud claim, a plaintiff must “state with
particularity facts giving rise to a strong inference that the defendant acted with the
required state of mind.” 15 U.S.C. § 78u—4(b)(2)(A). To plead that required state
of mind—i.e., scienter—the plaintiff must allege facts from which it can be
plausibly inferred that the defendant acted with an “intent to deceive, manipulate,
or defraud” with “a knowing or reckless state of mind.” Avaya, 564 F.3d at 252.
The “inference of scienter must be more than merely plausible or reasonable—it
must be cogent and at least as compelling as any opposing inference of
nonfraudulent intent.” Tellabs, 551 U.S. at 314.

The alleged facts here make reckless or conscious fraud on the part of the
Defendants as plausible as any opposing inference. Plaintiff alleges that
Defendants were aware in the Spring of 2018 that Kirsch’s report and presentations
estimated environmental remediation liabilities of $2 billion but represented in five
contemporaneous SEC reports that Chemours’s potential exposure for
environmental remediation would only be “up to” $763 to $780 million. D.I. 30
113; see, e.g., D.I. 43-10 at F-46. Thus, accepting as true the allegations in the

Complaint, on five occasions Defendants knowingly made false statements about
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Chemours’s maximum remediation liabilities. Those statements, when considered
in light of Defendants’ awareness of the Kirsch report and presentations, were
conscious acts of fraud sufficient to show scienter. See Alaska Electrical Pension
Fund v. Pharmacia Corp., 554 F.3d 342, 351-52 (3d Cir. 2009) (citing Tellabs,
551 U.S. at 313) (finding that a pharmaceutical company’s alleged “bad faith
misrepresentation of scientific data” was sufficient to show scienter); see also In re
Advance Auto Parts, Inc., Sec. Litig., 2020 WL 599543, at *8 (D. Del. Feb. 7,
2020) (noting that “[c]ourts regularly draw an inference of scienter where
‘Defendants had access to internal forecasts and the company’s financial data’
indicating” the falsity of the company’s disclosures).

The question, then is whether there is more plausible, nonculpable
explanation for Defendants’ statements. Tellabs, 551 U.S. at 314, Hertz Glob.
Holdings, 905 F.3d at 115 (upholding the district court’s consideration of
inferences favorable to the defendant when evaluating nonculpable alternatives).
And here, again, relying on Kirsch’s declaration, Defendants argue that Kirsch’s
report and presentations concerned general corporate responsibility commitments
to “achieve a range of goals that far exceed[ed] regulatory requirements,” rather
than environmental remediation liabilities. D.I. 35 at 38. But, as the Supreme
Court held in Tellabs, the test is whether “a reasonable person would deem the

inference of scienter cogent and at least as compelling as any opposing inference
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one could draw from the facts alleged.” 551 U.S. at 324 (emphasis added). Thus, I
must rely only on the factual allegations in the Complaint and may not consider the
Kirsch declaration.

Defendants argue that their nonculpable explanation for Defendants’ false
statements about maximum remediation liabilities can be inferred from the
following allegations in the Complaint: Kirsch began his investigation after
Chemours “realized by doing the bare minimum it had exposed itself to significant
liabilities[,]” D.I. 30 q 129; Kirsch was evaluating “how much it would cost to
‘plug all the holes’ at each Chemours worksite apd remediate the damage already
done to the environment[,]” D.I. 30 § 130; and Vergnano “categorized these costs
as coming from the ‘capital budget,”” D.I. 30 § 132. But even if these facts
plausibly imply that Kirsch was examining the cost of capital investments required
to remediate environmental damage that Chemours was not under a present
obligation to remediate, that inference is not more plausible or cogent than
Plaintiff’s allegation that Kirsch prepared and shared with Defendants “a detailed
report tallying [Chemours’s] remediation liabilities[,]” D.I. 30 § 130, and that
Defendants’ false statements were made consciously and to deceive investors.
Accordingly, Plaintiff has sufficiently pleaded scienter with regard to the
maximum environmental remediation liabilities stated in the five most recent

challenged SEC reports.
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C. Loss Causation

Under the PSLRA, - the plaintiff has “the burden of proving that the act or
omission of the defendant . . . caused the loss for which the plaintiff seeks to
recover damages.” 15 U.S.C. § 78u—4(b)(4). “The loss causation inquiry asks
whether the misrepresentation or omission proximately caused the economic loss.”
McCabe v. Ernst & Young, LLP, 494 F.3d 418, 426 (3d Cir. 2007). In cases such
as this one, where the plaintiff alleges that a defendant’s misrepresentation caused
it losses in the form of reduced value of its stock, the plaintiff “must show that the
revelation of that misrepresentation . . . was a substantial factor in causing a
decline in the security’s price . . . .” Id. at 425-26. Plaintiff argues that the
Complaint in this action meets this showing because it identifies three “corrective
disclosures” “that each indisputably concerned the same subject matter as
Defendants’ false statements and caused immediate stock sell-offs and investor
losses.” D.I. 37 at 49.

The first corrective disclosure alleged in the Complaint is a presentation
made by a hedge fund CEO at an investment conference on Monday, May 6, 2019.
According to the Complaint, the CEO gave a “detailed presentation” during which
he revealed previously undisclosed information” that showed that “Chemours
faced ‘$4 to $6 billion’ in environmental liabilities.” D.I. 30 Y 136-137

(underline omitted). The Complaint alleges that “[o]n this news, Chemours’[s]
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stock price plummeted over two trading days from $34.18 per share on Friday,
May 3, 2019 to $29.09 per share on Tuesday, May 7, 2019-a decline of nearly
15% that wiped out over $830 million in [Chemours’s] market capitalization.” D.I.
309 138.

Defendants contend that the CEQ’s presentation “cannot be probative of loss
causation” because it did not “impart[ ] any ‘new information’ related to the
alleged fraud” and because “the purported share price ‘reaction’ to the presentation
had started days earlier, after a disappointing earnings release.” D.I. 35 at 41. But
both contentions are easily dismissed. First, the Complaint expressly alleges that
the presentation revealed “previously undisclosed information” that showed that
Chemours environmental liabilities exceeded $4 billion, and I must accept this
allegation as true for purposes of deciding the pending motion. Second, even if it
were the case that Chemours’s stock price decreased days before the CEO’s
presentation, the Complaint alleges that the stock price fell significantly and
immediately after the presentation. That allegation allows for a plausible inference
that the presentation precipitated the 15% drop in the stock price; and whether the
unidentified “disappointing earnings release” contributed to that drop or was the

real cause for the drop is a matter for the jury to decide. Thus, Plaintiff has
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adequately alleged loss causation based on the alleged May 6, 2019, corrective
disclosure.’

The same cannot be said with respect to the second and third alleged
corrective disclosures. The Complaint identifies the unsealing of the Chancery
Court Complaint as the second corrective disclosure. The Complaint alleges that
the Chancery Court Complaint contained previously undisclosed information about
Chemours’s environmental liabilities that contradicted Chemours’s prior
misrepresentations, and it alleges that the unsealing of the Chancery Court
Complaint on June 28, 2019, resulted in another 15% decline in the price of
Chemours’s stock. D.I. 30 ] 141-142, 145, 288. But as discussed above, the
allegations in the Chancery Court Complaint do not plausibly imply that
Defendants made any false representations. Accordingly, the public disclosure of
the Chancery Court Complaint could not establish that Plaintiff suffered losses

caused by Defendants’ alleged false representations.

7 The parties dispute the standard I should apply to determine whether the
Complaint adequately pleads loss causation. Defendants argue that I should
“follow the weight of authority” and apply the heightened requirements of Rule
9(b). D.I. 38 at 16 n.9. Plaintiff argues that “Rule 8(a) applies to loss causation.”
D.I. 37 at 48. The Third Circuit has not resolved this question, and I need not
decide it here because the Complaint identifies the “who, what, when, where, and
how” of the corrective disclosure and plausibly links it and Defendants’ alleged
misrepresentations with a significant drop in Chemours’s stock price. It therefore
provides sufficient detail of alleged loss causation to satisfy Rule 9(b).
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Plaintiff identifies as the third corrective disclosure public statements by
Chemours on August 1, 2019, that “disappointing financial results and increased
liabilities,” D.I. 30 § 289, caused Chemours to “dramatically reduc[e] its full-year
free cash flow outlook from prior guidance of over $550 million to only $100
million—indicating that, rather than a ‘strong,” ‘solid,” or ‘flexible’ balance sheet
with ample room to deal with future liabilities, in reality [Chemours] had virtually
no liquidity cushion to speak of,” D.I. 30 § 148. This disclosure, however, says
nothing about Chemours’s maximum environmental remediation liabilities, and
therefore, it can’t be said to “correct” or reveal the falsity of Defendants’ alleged
misrepresentations about those liabilities. Accordingly, it can’t serve as evidence
that the alleged false representations about environmental remediation liabilities
caused Plaintiff to suffer losses.

D. Section 20(a)

Because I find that Plaintiff has adequately pleaded its claim for the
underlying § 10(b) securities fraud, I also find that it has adequately pleaded its
claims against Vergnano and Newman for violations of § 20(a) of the Exchange
Act. Plaintiff alleges that Vergnano is Chemours’s President and CEO and that
Newman is Chemours’s Senior Vice President and COO and was previously its
CFO. D.I. 30 4 20, 22. Plaintiff alleges that both men “reviewed, approved,

signed and certified Chemours’[s] quarterly and annual filings with the SEC on
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Forms 10-Q and 10-K” throughout the Class Period; that they “had the power and
influence to cause [Chemours] to engage in the unlawful conduct complained of
[in the Complaint]”; and “did, directly or indirectly, control the conduct of
Chemours’s business.” D.I. 30 ] 21, 23, 27. Since Plaintiff adequately alleges
that Chemours falsely understated its maximum potential environmental
remediation liabilities in the five most recent challenged SEC reports—and since
Plaintiff adequately alleges that Vergnano and Newman knew the maximum
liability amounts were false at the time they signed those SEC reports—Plaintiff
has plausibly alleged that Vergnano and Newman are controlling persons who
culpably participated in Chemours’s violations of Section 10(b). See Belmont, 708
F.3d at 484.

IV. CONCLUSION

For the foregoing reasons, I will grant in part and deny in part Defendants’
motion to dismiss. I will allow the claims to proceed insofar as they are based on
the Complaint’s allegations regarding the contents of the Kirsch report and
presentations and the alleged false representations about Chemours’s maximum
environmental remediation liabilities in the five most recent SEC reports filed
during the Class Period. I will dismiss the claims in all other respects.

The Court will enter an Order consistent with this Memorandum Opinion.
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