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On August 26, 2020, Moxchange LLC (“Plaintiff” or “Moxchange”) brought suit against
ALE USA Inc. (“Defendant” or “ALE”) for infringement of U.S. Patent Nos. 7,860,254 (the
“254 patent™), 7,233,664 (the “’664 patent”), and 7,376,232 (the “’232 patent™). (D.I. 1) The
patents-in-suit generally relate to cryptography and computer system security. (See id. 9 12, 31,
49) In response, Defendant moved to dismiss Plaintiff’s complaint pursuant to Federal Riite of]
Civil Procedure 1216 X®6) for seeking to claim patent-ineligible subject matter under B3-SI
1o, (D.I. 8) On March 12, 2021, the Court heard argument on Defendant’s motion to dismiss
and determined that claim construction was necessary before it could resolve the § 101 issue.
(See ..I. 23 at 140-43)

Thereafter, the Court ordered an expedited claim construction proceeding limited to the
claim terms related to the Section 101 dispute. (D.I. 27) Following the issuance of that order,
Plaintiff filed an amended complaint asserting only the *664 patent. (D.I. 33) The parties then
submitted a joint claim construction brief and exhibits. (See D.I. 42) The Court held a claim
construction hearing on July 1, 2021, at which both sides presented oral argument. (D.I. 48)
(“Tr.”)!

L LEGAL STANDARDS

The ultimate question of the proper construction of a patent is a question of law. See

Teva Pharms. USA, Inc. v. Sandoz, Inc., CTATS3TR B2 (2015) (citing Markman v. Westview

! The hearing was conducted remotely, using videoconference technology. The undersigned
Judge has had success with remote claim construction proceedings during the pandemic. On this
occasion, however, the court reporter (who was attending remotely) lost her connection for a
brief time near the end of the hearing, resulting in a lapse in transcription. (See Tr. at 64-65)
The Court and the parties did not initially realize this had occurred. After learning what had
happened, and to ensure a complete record, all involved in the hearing reconvened to re-
articulate the portion of the discussion that had not been transcribed. (See id. at 64-68)
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Instruments, [,  (“Markman IT), BI7—S"370 #8891 (1996)). “It is a bedrock principle of

patent law that the claims of a patent define the invention to which the patentee is entitled the

right to exclude.” Phillips v. AWH Corp., RIS T34 13031312 (Fed. Cir. 2005) (en banc)
(internal quotation marks omitted). “[T]here is no magic formula or catechism for conducting
claim construction.” Id. at 1324. The Court is free to attach the appropriate weight to
appropriate sources “in light of the statutes and policies that inform patent law.” Id.

“[T]he words of a claim are generally given their ordinary and customary meaning,”
which is “the meaning that the term would have to a person of ordinary skill in the art
[(“POSA”)] in question at the time of the invention, i.e., as of the effective filing date of the
patent application.” /d. at 1312-13 (internal quotation marks ¢  tted). “[T]he ordinary meaning
of a claim term is its meaning to the ordinary artisan after reading the entire patent.” Id. at 1321
(internal quotation marks omitted). .ue patent “specification is always highly relevant to the
claim construction analysis. Usually, it is dispositive; it is the single best guide to the meaning
of a disputed term.” Vitronics Corp. v. Conceptronic, Inc., BOUF3G 5761582 (Fed. Cir. 1996).

While “the claims themselves provide substantial guidance as to the meaning of

particular claim terms,” the context of the surrounding words of the claim also must be

considered. Phillips, BISF3dart3t4. Furthermore, “[o]ther claims of the patent in question,
both asserted and unasserted, can also be valuable sources of enlightenment” because “claim
terms are normally used consistently throughout the patent.” Id.

It is likewise true that “[d]ifferences among claims can also be a useful guide.” Id. “For
example, the presence of a dependent claim that adds a particular limitation gives rise to a

presumption that the limitation in question is not present in the independent claim.” Id. at 1314-

15. This presumption of claim differentiation is “especially strong when the limitation in dispute
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d betw: 1 Q1 ¢ I ¢ party -
urging that the limitation in the dependent claim should be read into the independent claim.”
SunRace Roots Enter. Co. v. SRAM Corp., B3 F 34129813073 (Fed. Cir. 2003).

It is also possible that “the specification may reveal a special definition given to a claim

term by the patentee that differs from the meaning it would otherwise possess. In such cases, the

inventor’s lexicography governs.” Phillips, BIS T 3dar 1314. It bears emphasis that “[e]ven
when the specification describes only a single embodiment, the claims of the patent will not be
read restrictively unless the patentee has demonstrated a clear intention to ]  t the claim scope

using words or expressions of manifest exclusion or restriction.” Hill-Rom Servs., Inc. v. Stryker

Corp., 5534813671372 (Fed. Cir. 2014) (internal quotation marks omitted).
In addition to the specification, a court should “consider the patent’s prosecution history,

if it is in evidence.” Markman v. Westview Instruments, Inc. (“Markman I’), BZE 30967, 980

w vd. Cir. 1995) (en banc), aff’d, BT71-S-370 (1996). The prosecution history, which is

2% L

“Intrinsic evidence,” “consists of the complete record of the proceedings before the [U.S. Patent
and ..ademark _ _fice] and includes the prior art cited during the ex:  nation of the patent.”

Phillips,

ATS F3dar 1317, “[T]he prosecution history can often inform the meaning of the claim
language by demonstrating how the inventor understood the invention and whether the inventor
limited the invention in the course of prosecution, making the claim scope narrower than it
would otherwise be.” Id.

Sometimes, “the district court will need to look beyond the patent’s intrinsic evidence

and to consult extrinsic evidence in order to understand, for example, the background science or

the meaning of a term in the relevant art during the relevant time period.” Teva, B74 1S _ar 331

“Extrinsic evidence consists of all evidence external to the patent and prosecution history,

(F'S]
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lud 1 or , dicti , and [t ti " Ma wanl O

F3dar980. For instance, technical dictionaries can assist the court in determining the ordinary

and customary meaning of a term because such dictionaries “endeavor to collect the accepted

meanings of terms used in various fields of science and technology.” Phillips, BTS F3d at 131R.
In addition, expert testimony can be useful “to ensure that the court’s understanding of the
technical aspects of the patent is consistent with that of a person of skill in the art, or to establish
that 2 | uticular term in the patent or the prior art has a particular meaning in the pertinent field.”
Id. Nonetheless, courts must not lose sight of the fact that “expert reports and testimony [are]
generated at the time of and for the purpose of litigation and thus can suffer from bias that is not
present in intrinsic evidence.” Id. Overall, while extrinsic evidence “may be useful to the
court,” it is “less reliable” than intrinsic evidence, and its consideration “is unlikely to result in a
reliable interpretation of patent claim scope unless considered in the context of the intrinsic
evidence.” Id. at 1318-19. Where the intrinsic record unambiguously describes the scope of the

patented invention, reliance on any extrinsic evidence is improper. See Pitney Bowes, Inc. v.

Hewlett-Packard Co., I82ZF3d 12981308 (Fed. Cir. 1999) (citing Vitronics,

PO T 3dat 1587).
Finally, “[t]he construction that stays true to the claim language and most naturally aligns
with the patent’s description of the invention will be, in the end, the correct construction.”

Renishaw PLC v. Marposs SpA, E58F 34124371250 (Fed. Cir. 1998). It follows that “a claim

interpretation that would exclude the inventor’s device is rarely the correct interpretation.”

woram w.nbHv. Int’l .. ade «omm’n, BOS T 3G 13511358 . «d. Cir. 20C ., (internal quotation

marks omitted).
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synchronization and regene ion are bott 1tc  ited — that is, they are both do1 by a computer
without human intervention. (See id. at 30-31)

The specification provides substantial support for Moxchange’s contention that the
claimed “regenerating” must be automated. (See id. at 6-7, 11-14; see also D.1. 42 at 5-7)
According to the specification, a “primary advantage of the present invention is that it is fully
automated, with all system nodes synchronized and mutually authenticated, to ensure security.”
(’664 patent at 8:35-37) The specification teaches examples of automated regeneration,
including the use of daemons (automated background programs) to regenerate new
authentication keys. (See id. at 5:24-31; see also id. at 6:51-7:8 (describing nodes using
authentication keys); id. at dep. cls. 10-13, 22-23 (requiring automated actions such as
buf ing)) Additionally, the s; ification’s description of the prior: - and the probl
purportedly overcome by the patent — would suggest to a POSA that the claims require
automated regeneration. (See, e.g., id. at 2:42-53) (“By obtaining the key at any time of a secure
session, an intruder can decipher the entire exchanged data set, past and future.”) One of the
p1  iry aims of the invention was to eliminate security vulnerabilities, such as the ability of a
hty n' y u ”with der privileges to gain access to an authentication key. (See id. at
2:1-6) If the claim could be practiced manually by a human, the security risk intended to be
eliminated by the patent would be reintroduced. (See Tr. at 13-14; D.I. 42 at 5)

Second, as Moxchange persuasively argues, the regeneration must be “continuous” to
overcome the shortcomir - 5 in the prior art of the “static key.” (See ... at 14-15; _.I. 42 at 14)
As the patent explains, a problem in the prior art was the “use of only one static encryption key
... [which] makes it easier for an intruder to have an ample amount of time to break the key.”

(’664 patent at 1:60-66) The specification adds that “[a] primary object of the present invention



prov 11i¢ encryption method s ha » static ke ... that a
susceptible to a security breach.” (Id. at 8:21-24; see also id. at 8:46-48 (“[An] advantage of the
invention is that an initial [dynamic authentication key] is securely exchanged between a user
and [central authority] which is continuously regenerated during the entire life of the user.”))

ALE insists that the claimed regeneration need not be “continuous” and instead
encompasses “both the synchronous regeneration of [just] a single authentication key and the
synchronous regeneration of multiple authentication keys.” (D.I. 42 at 30) In support of its
contention, ALE points to the claim language, “synchronously regenerating an authentication
key” (emphasis added), observing that “a” or “an” in a comprising claim typically connotes “one
or more.” (Id. at 22) (citing Celgene Corp. v. Peter, B3TTF3d 134271356 (Fed. Cir. 2019)) The
wourt disagrees. Here, the patent as a whole makes clear that synchronously regenerating is a
constant, continuing process. As Moxchange explained, “[r]egenerating a new key only once
would result in having a single static key,” reviving the security vulnerabilities the patent aimed
to fix. (Id. at 8; see also Tr. at 14-15) A POSA would understand that one or more
autl tication keysm  be gen.__ ed with each iteration of the regeneration.’

Contrary to another of ALE’s arguments, the patent’s reference tc  eneration occurring
“I  dically or a periodically” (’664 patent at 12:61-64) (. ___phasis added) does not mean it
be non-continuous; instead, as Moxchange explains, it indicates to a POSA that regeneration

may be based on factors other than time, like the exchange of data records (see D.I. 42 at 14; Tr.

at 60-61).

3 Moxchange notes that the specification uses the word “generation” to describe the act of
creating a static key in the prior art and “regeneration” to describe the ongoing process of the
claims. (See D.I. 42 at 14-15) (emphasis added)
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III. ~ JDNCLUSION

. € Court will construe the disputed term as explained above. An appropriate Order

follows.






