
































referral to the patient and, therefore, may not have overall an identical purpose.”).? Thus, Novartis’

ting views reve  adispute over claim scope such that the Court must construe this term beyond
the parties’ agreement that the steps be performed sequentially. See 02 Micro Int’l Ltd. v. Beyond
Innovation Tech. Co., 521 F.3d 1351, 1360 (Fed. Cir. 2008) (“When the parties raise an actual
dispute regarding the proper scope of the[ ] claims, the court, not the jury, must resolve that
dispute.”). Accordingly, consistent with the intrinsic record, the Court concludes steps (a), (b),
and (c) must be performed sequentially and for the purpose of treating RRMS.

The Court declines to adopt HEC’s additional requirement that the sequential steps must
be performed for the purpose of treating RRMS “with fingolimod.” First, HEC’s “with
fii  limod” limitation is overly narrow. The steps of claim 1 recite:

(a) identifying a patient at risk of contracting infection caused
by varicella zoster virus by testing said patient for a history of
infection caused by varicella zoster virus,
(b) vaccinating the patient at risk of contracting infection
cat | _, varicella zoster virus, and
(¢) administering orally fingolimod or a pharmaceutically
acceptable salt thereof to said patient at a daily dosage of 0.5
J, thereby limiting the risk of infection caused by varicella
zoster virus.
’1,. patent at cl. 1. As >vartis explains, to add to each step the requirement that a patient be

identified, vaccinated and administered “for the purpose of treating RRMS with fingolimod”

appears to require physicians to have already selected fingolimod to treat RRMS patients even

2 Because Novartis’ new position at the Hearing diverts from argument made in the Joint
Claim Construction Brief, the Court declines to consider it. “In this district, a Markman hearing
is not the time to raise a new claim construction argument.” CoolTVNetwork.com, Inc. v.
Blackboard Inc., C.A. No. 19-291-LPS-JLH, 2020 WL 6536960, at *5 (D. Del. Nov. 6, 2020),
report and recommendation adopted, C.A. No. 19-291-LPS-JLH, 2021 WL 2010579 (D. Del. May
20, 2021) (finding no error or abuse of discretion in Court’s determination that “new arguments
ma: for the first time at the claim construction hearing were untimely and waived”).
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Steps of “identifyir  ” “vaccinating” and Steps (a), (b), and (¢) must be performed
“administering” sequentially and for the purpose of treating
(claim 1) RRMS
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