





plead the ‘where’ or the ‘what’ that is required” under Federal Rule of Civil Procedure 9(b).
(D.I. 65) Accordingly, Judge Burke explained that “Defendants and the Court are still left
guessing as to what are the specific communications that Plaintiffs mean to reference.” (Id.)
The Court agrees with this analysis.

2. In their objections, Plaintiffs argue that, “given the somewhat different standard
applicable to a claim for negligent misrepresentation as opposed to fraud . . . their claims should
withstand a challenge at this point in the litigation.” (D.I. 66 at 1) Setting aside that Plaintiffs
have not specifically articulated the “somewhat different standard” to which they believe they
should be held, their current position contradicts their earlier position. In briefing the renewed
motiontod  ss, Plaintiffs agreed that Judge Burke had “properly applied the law and

lard”” when he issued the first F jort and Recor  'ndation. ,._.I. at 9 n.3) In other words,
Plaintiffs already agreed that Judge Burke correctly applied Rule 9(b) to the negligent
misrepresentation claims because they sound in fraud. See generally Cavi v. Evolving Sys. NC,
Inc., 2018 WL 2372673, at *2 (D. Del. May 24, 2018) (“The heightened pleading standard
required by Rule 9(b) extends to claims of n  “igent misrepresen” ‘ion . . . that ‘sound in
fraud.””). Plaintiffs cannot now reverse course. See generally Clark v. Coupe, 2019 WL
1349484, at *5 (D. Del. Mar. 26, 2019) (stating that parties’ objections may not raise new
arguments that parties did not make before Magistrate Judge).

3. Plaintiffs request that the latest Report and Recommendation “be modified to
dismiss [Counts VIII and XII] without prejudice, tc ~ow P* "1tiffs to file a motion for leave to
amend the Complaint should the record provide additional support for the assertion of claims for

negligent misrepresentation.” (D.I. 66 at 2) Plaintiffs forfeited this argument by failing to ask






