IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
ANTHONY A. ABBATIELLO,
Plaintiff,
Civ. No. 20-586-CFC

V.

ABIGAIL M. LEGROW, et al.,

R el WL L N N g

Defendants.
MEMORANDUM ORDER

1. Plaintiff Anthony A. Abbatiello (“Plaintiff’), SBI #791624, a pro se litigant
incarcerated at the James T. Vaughn Correctional Center (*JTVCC”) in Smyrna,
Delaware, filed this action pursuant to 42 U.S.C. § 1983. On May 27, 2020, the Court
granted Plaintiff's request for leave to proceed in forma pauperis pursuant to 28 U.S.C.
§ 1915 and assessed the $350 filing fee and an initial partial filing fee of $23.68. (D.I.
7) The order referred to Plaintiff's average account balance of $27.12 for the six
months preceding the filing of the complaint and the average monthly deposit of
$118.43 for the six months preceding the filing of the complaint. The initial partial filing
fee was based upon 20 percent of $118.43, the greater of Plaintiff's average monthly
deposit and the average daily balance in the trust fund for the six months preceding the
fling of the complaint.

2. In response to the order, Plaintiff submitted an authorization form
authorizing deduction of the filing fee from his prison trust account. (D.l. 10) On June

23, 2020, Plaintiff filed a letter/motion requesting a correction of the authorization form.




(D.I. 11) Plaintiff believes the amount assessed is based upon “false facts.” (/d. at 1)
Plaintiff specifically refers to the $27.12 average account balance, claiming it is
incorrect, and that the correct average account balance is $6.20, the amount that should
have be assessed. (/d.) In support of his motion Plaintiff provided his four page
inmate account summary and the JTVCC six month/average daily balance statement
showing $27.12. (/d. at 5-9) Plaintiff is correct that the initial partial filing fee is
incorrect, but not for the reasons he advances.

3. When Plaintiff initially submitted his prison trust account statement it was
incomplete. (See D.I. 2) The prison trust account statement consists of four pages.
The Court, however, was not provided with pages one through four. Instead, it was
provided with two copies of page one and two copies of page two. The Court extended
leniency to Plaintiff given his pro se status and calculated the average monthly deposit
of $118.43 for the six months preceding the filing of the complaint based upon his
incomplete prison trust account statement.

4, The Court did not reply upon the $27.12 average daily balance for the six
months preceding the filing of the complaint as calculated by JTVCC because the
calculated average monthly deposit amount of $118.43 was greater than the calculated
$27.12 average daily deposit. See 28 U.S.C. § 1915 (The court shall assess and,
when funds exist, collect, as a partial payment of any court fees required by law, an
initial partial filing fee of 20 percent of the greater of-- (A) the average monthly deposits

to the prisoner's account; or (B) the average monthly balance in the prisoner's account




for the 6-month period immediately preceding the filing of the complaint) (court’s
emphasis). The May 27, 2020 Order provides in pertinent part:

In evaluating the plaintiff's account information, the Court has determined

that the plaintiff has an average account balance of $27.12 for the six

months preceding the filing of the complaint. The plaintiff's average

monthly deposit is $118.43 for the six months preceding the filing of the

complaint. Accordingly, the plaintiff is required to pay an initial partial

filing fee of $23.68, this amount being 20 percent (20%) of $118.43, the

greater of his average monthly deposit and average daily balance in the

trust fund account for the six months preceding the filing of the complaint.

(D.l.9 at 2)

5. As discussed above, in support of his motion Plaintiff resubmitted his
prison trust account statement with a complete submission all four pages of the
statement as should have been submitted initially. (D.I. 11 at 6-9) Based upon this
correct submission, the Court recalculated Plaintiff's average monthly deposit. The
correct average monthly deposit amount is $216.72, not $118.43. Unfortunately for
Plaintiff, this does not work to his advantage. As statutorily mandated, Plaintiff is
required to pay an initial partial filing fee of $43.34 (not $27.12 calculated based upon
an incomplete submission), this amount being 20 percent (20%) of $216.72, the greater
of his average monthly deposit (i.e., $216.72) and average daily balance (i.e., $27.12) in
the trust fund account for the six months preceding the filing of the complaint.

6. Accordingly, the Court will grant Plaintiff's motion to vacate the May 27,
2020 filing fee order found at Docket Item 9 but not for the reasons he advanced. The
Court will also strike the Authorization form found at Docket Item 10.

THEREFORE, IT IS ORDERED that;

1. Plaintiff's letter/ motion (D.I. 11) is GRANTED to the extent that the May
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27, 2020 filing fee order at Docket Item 9 is VACATED.
2. Plaintiff's signed authorization at Docket Item 10 is STRICKEN from the

record.
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UNITED STATES DISTRIgl ~JUDGE

Dated: June 27,2020
Wilmington, Delaware




IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

ANTHONY A. ABBATIELLO,
Plaintiff,
V. Civ. No. 20-586-CFC

ABIGAIL M. LEGROW, et al.,

R e g

Defendants.
ORDER

1. Plaintiff, Anthony A. Abbatiello, SBI #791624, a pro se litigant who is
presently incarcerated, has filed this action pursuant to 42 U.S.C. § 1983 and has
requested leave to proceed in forma pauperis pursuant to 28 U.S.C. § 1915.

2. Consistent with 28 U.S.C. § 1915(a)(1) and (2), Plaintiff has submitted: (1) an
affidavit stating that he has no assets with which to prepay the filing fee; and (2) a
complete certified copy of his prison trust fund account statement for the six-month
period immediately preceding the filing of the above-refereﬁced complaint. (See D.I.
11) Based on Plaintiff’'s submissions, his request to proceed in forma pauperis is
granted. (D.l. 1)

3. Notwithstanding the above, pursuant to 28 U.S.C. § 1915(b)(1), Plaintiff shall
be assessed the filing fee of $350.00 and shall be required to pay an initial partial filing
fee of 20 percent (20%) of the greater of his average monthly deposit or average

monthly balance in the trust fund account.




4. |n evaluating Plaintiff's account information, the Court has determined that
Plaintiff has an average account balance of $27.12 for the six months preceding the
filing of the complaint. Plaintiff's average monthly deposit is $216.71 for the six months
preceding the filing of the complaint. Accordingly, Plaintiff is required to pay an initial
partial filing fee of $43.34, this amount being 20 percent (20%) of $216.71, the greater
of his average monthly deposit and average daily balance in the trust fund account for
the six months preceding the filing of the complaint. Therefore, Plaintiff shall, within

thirty days from the date this order is sent, complete, sign and return to the Clerk

of Court, the attached authorization form allowing the agency having custody of
him to forward the $43.34 initial partial filing fee and subsequent payments to the
Clerk of the Court. FAILURE OF PLAINTIFF TO RETURN THE SIGNED
AUTHORIZATION FORM WITHIN 30 DAYS FROM THE DATE THIS ORDER IS SENT
SHALL RESULT IN DISMISSAL OF THIS ACTION WITHOUT PREJUDICE.
NOTWITHSTANDING ANY PAYMENT MADE OR REQUIRED, THE COURT SHALL
DISMISS THE CASE IF THE COURT DETERMINES THAT THE ACTION IS
FRIVOLOUS OR MALICIOUS, FAILS TO STATE A CLAIM UPON WHICH RELIEF
MAY BE GRANTED, OR SEEKS MONETARY RELIEF AGAINST A DEFENDANT
WHO IS IMMUNE FROM SUCH RELIEF.

5. Upon receipt of this order and the signed authorization form, the Warden or
other appropriate official at the James T. Vaughn Correctional Center, or at any prison
at which the plaintiff is or may be incarcerated, shall be required to deduct the $43.34
initial partial filing fee from the plaintiff's trust account, when such funds become

available, and forward that amount to the Clerk of the Court.  Thereafter, absent
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further order of the Court, each time that the balance in plaintiff's trust account exceeds
$10.00, the Warden or other appropriate official at the James T. Vaughn Correctional
Center, or at any prison at which the plaintiff is or may be incarcerated, shall be required
to make monthly payments of 20 percent (20%) of the preceding month’s income
credited to the plaintiff's trust account and forward that amount to the Clerk of the Court.
6. Pursuantto 28 U.S.C. § 1915(g), if Plaintiff has had three or more actions
dismissed by the Court on the grounds that they were frivolous, malicious, or failed to
state a claim upon which relief may be granted, the Court shall deny Plaintiff leave to
proceed in forma pauperis in all future suits filed without prepayment of the filing fee,
unless the Court determines that Plaintiff is under imminent danger of serious physical

injury.
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DATED: (p-27-2© y
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
ANTHONY A. ABBATIELLO,
Plaintiff,
Civ. No. 20-586-CFC

V.

ABIGAIL M. LEGROW, et al.,

Defendants.
AUTHORIZATION
I, Anthony A. Abbatiello, SBI #791624, request and authorize the agency holding
me in custody to disburse to the Clerk of the Court the initial partial filing fee of $43.34
and the subsequent payments pursuant to 28 U.S.C. § 1915(b) and required by the

Court’s order dated , 2020.

This signed authorization is furnished to the Clerk of Court in connection with

the filing of a civil action, and | understand that the filing fee for the complaint is
$350.00. | also understand that the entire filing fee may be deducted from my trust
account regardless of the outcome of my civil action. This authorization shall apply to
any other agency into whose custody | may be transferred.

Date: , 2020.

Signature of Plaintiff




