








yre that happened in any of the incidents, she could have alleged it.! Second, I found that
Plaintiff’s allegations of harassment attributable to the City of Wilmington (that is, the four non-
physical incidents), viewed in the light most favorable to Plaintiff, were not severe enough to state
a claim under Title VII (and therefore under the DDEA). The very purpose of the “viewed in the
light most favorable to the non-moving party” standard is to construct a hypothetical scenario in
which all of Plaintiff’s allegations have been borne out by the evidence. If, even then, Plaintiff has
failed to state a claim, then discovery would be futile.

With respect to Plaintiff’s second argument, I do not agree that my decision was “outside
the adversarial issues presented to the Court by the parties.” Schering, 25 F. Supp.2d at 295. The
issue presented by the parties was whether Plaintiff’s allegations of harassment stated a claim
against the City of Wilmington under the DDEA. Defendants argued in their opening brief, “Case
law interpreting the Civil Rights [A]ct of 1964 (‘Title VII’) is instructive in analyzing DDEA
claims.” (D.I. 7 at 17 n.4). Andrews v. City of Philadelphia, 895 F.2d 1469, 1482 (3d Cir. 1990),
the case Defendants cited in their opening brief as authority for the Third Circuit’s hostile work
environment standard, holds that respondeat superior liability is one of five necessary elements
for establishing the existence of a hostile work environment under Title VII. Therefore, although
Defendants did not expressly make this argument in their opening brief, my finding that the City
of Wilmington cannot be held liable for the unforeseeable conduct of a non-employee in a public
space was well within the scope of “the adversarial issues presented to the Court by the parties.”

Regardless, Plaintiff’s allegations are insufficient to plausibly show that the City of

Wilmington was on notice of Defendant Brooks’ inappropriate conduct such that the initial March

[ dismissed Count V without prejudice.
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2017 assault should have been foreseeable to the City. Plaintiff’s only allegation related to the
_ity’s pre-March 2017 knowledge of Brooks’ behavior is that when Plaintiff discussed Brooks’
harassment with Defendant Martin, sometime after July 23, 2018, “Defendant Martin stated ‘Is
that the one always saying Good Morning Beautiful and kissing everybody’s hand?”” (D.I. 1 §37).
This vague statement, made over a year after the assault occurred, referencing undated and
different behavior, is insufficient to plausibly show the March 2017 assault was foreseeable to the
City of Wilmington.
For these reasons, Plaintiff’s motion for re-argument (D.I. 28) is DENIED.

ITIS SO ORDERED.

Entered this Q_‘_l day of April, 2022.

&Wém

United States 1stnct Judge




