





























and Human Services launched “an experimental pilot program . . . authorized by” § 4022 that
“expands COVID-19 testing opportunities for K-8 schools and underserved congregate settings,
such as homeless shelters.” D.I. 2 4. Affinity participated in the pilot program as part of
“Team Eurofins” and entered into the Service Agreement “[i]n connection with” the Government
Contract. D.I. 2 98, 55, 65,76-78; D.I. 2-7 § 1. The designs of Executive Order 13,996 and of
the pilot program do not suggest an attempt to implement or effectuate § 301. In other words,
301  mitted E:  1tive ( 13, >’s adoption, but t] 1id fi_ _ier § 301’s
implementation (e.g., it did not outline rules for permissible delegations under § 301). As such,
the Order does not grant federal question jurisdiction under § 1331.

Affinity has failed to meet its burden to show that either § 4022 or Executive Order
13,996 grants this Court subject matter jurisdiction pursuant to 28 U.S.C. § 1331.

. «vderal Common Law

This action also does not arise under federal common law. “[B]ecause federal common
law is federal law, disputes governed by it artse under the laws of the United States.” E.O.H.C.,
950 F.3d at 192 (cleant " up). F " ral common law exists © “limited areas” where “the rule is
necessary to protect uniquely federal interests[,]” Matrix Distributors, Inc. v. Nat’l Ass'n of
Boards of Pharmacy, 34 F.4th 190, 197 (3d Cir. 2022) (internal quotation marks and citation
omitted), or where “substantial rights or duties of the United States hinge on [an action’s]
outcome{,]” Miree v. DeKalb Cnty., Ga., 433 U.S. 25, 31 (1977). One example is “cases

'd with t  rights and obligations of the United States” such as “when the United ...ates
is a party to a contract . . ..” E.O.H.C., 950 F.3d at 192 (internal quotation marks and citations
omitted). Further, federal common law only applies where “a significant conflict exists between
an identifiable federal policy or interest and the operation of state law . . . .” Boyle v. United
Techs. Corp., 487 U.S. 500, 507 (1988) (cleaned up); see also Atherton, 519 U.S. at 218.
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AFF.  TY EMPOWERING, Inc.,

EUROFINS SCIENTIFIC, Inc.,
CLINICAL ENTERPRISE, Inc.

IN TT7 UNITED [ES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

Plaintiff,

V. Civil Action No. 21-1843-GBW

Defendants.

At Wilmington this 11% day of October, 2022, consistent with the Memorandum Opinion

issued this date, .. IS HEREBY ORDERED that

1.

2.

—~——

$ to d for” “tof subject matterjur lic © DI 20)is G TED;
Eurofins’s Motion to Dismiss Improper Party (D.1. 18) is DENIED as moot;
Affinity’s Complaint (D.1. 2) is dismissed without prejudice; and

The Clerk shall close the case.

UnRCUuUR 1 D. wiLLIAMS

UNITED STATES DISTRICT JUDGE



