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A woman accepted a partial scholarship to attend Delaware State University and play on
its women’s golf team. She attended a movie party held by upperclassmen early in her freshman
year where her freshman teammate drank too much and needed help getting home before getting
sick. The woman called her mom asking for advice on how to help her sick teammate. Her mom
called the golf team coach about the party. The woman now claims the golf team coach
discriminated and retaliated against her for telling her mom “everything” about the party and he,
along with other university officials, caused her to obtain lower grades in a computer science
class and later forced her to leave the university. She does not plead this alleged conduct is
caused by her gender. But she pleads her golf coach immediately began treating her much worse
than others on the women’s golf team, and the faculty athletic representative and one of her
professors compounded the harm by retaliating against the protected speech of complaining
about the golf coach’s treatment of her. She does not plead discrimination based on gender but
may proceed against three officials for retaliating against her for complaining. The University
officials do not meet their burden of showing qualified immunity. She also barely pleads a claim
for promissory estoppel against the University based on an alleged promised scholarship for all

her university years and for assault against the university professor. She does not plead a claim



for discrimination based on her gender, claims against persons who did not actively retaliate
against her, for breach of contract, or under an implied covenant of good faith and fair dealing.
We dismiss those insufficiently plead claims without prejudice.

L Alleged facts

Allison Ambrose accepted a partial scholarship to attend Delaware State University and
compete on the women’s golf team.! Scott Thornton coached the golf team.? Coach Thornton
included the opportunity for Ms. Ambrose to receive further scholarships as he saw fit.’>
Upperclassmen on the team served alcohol to Ms. Ambrose’s freshman teammate at a movie
party early in Ms. Ambrose’s freshman year.* Ms. Ambrose’s roommate became sick after
drinking too much.> Ms. Ambrose called her mom and told her about the party.® Ms. Ambrose’s
mother reported the incident to Coach Thornton.’

Coach Thornton asked Ms. Ambrose why she told her mother “everything” about the
party.® Coach Thornton then began mistreating Ms. Ambrose to force her off the team because
Ms. Ambrose told her mother about the party.® Coach Thornton did not give Ms. Ambrose the
correct sized uniform; he negatively commented about Ms. Ambrose to her teammates; he
required her to run errands for him, and required she drive her teammates to and from practice. !’
Coach Thornton threatened to pull back Ms. Ambrose’s scholarship if she did not perform these
tasks.!!

Ms. Ambrose complained about Coach Thornton’s retaliatory conduct to Faculty Athletic
Representative Dr. Charlie Wilson.!? Dr. Wilson told Coach Thornton and Interim Athletic
Director Mary Hill about the complaint.!* Director Hill did not otherwise respond to Ms.

t.14

Ambrose’s complaint.”* Dr. Wilson did not stop Coach Thornton from making Ms. Ambrose

perform menial tasks, encouraged Coach Thornton to strip Ms. Ambrose of her scholarship, and



failed to investigate or remedy her complaints.!> After learning of Ms. Ambrose’s report, Coach
Thornton confronted Ms. Ambrose, suspended her for two games of her five-game season, and
tampered with her golf ball to increase her stroke count during a golf tournament. '®

Ms. Ambrose enrolls in Dr. Kong’s class.

Ms. Ambrose enrolled in two classes taught by Dr. Kam Kong.!” She worked with Dr.
Kong on an internship earlier in her education.'® Ms. Ambrose took one of these two courses
twice. The first time she took the class, Dr. Kong gave Ms. Ambrose a “D.”!® She characterized
the grade as “unfair and undeserved” because of her unfamiliarity with the subject matter.?’ The
second time Ms. Ambrose took the class, Dr. Kong allegedly treated her unfairly.?!

Dr. Kong allegedly refused to call on her and gave her male classmate preferential
treatment. Dr. Kong also described her work as “not acceptable” when she had identical answers
as a male classmate, to whom Dr. Kong gave “A” grades. When Ms. Ambrose hired a tutor and
her work began to improve, Dr. Kong told her he believed her tutor did her work for her and he
refused to grade the work.?

Ms. Ambrose “discovered . . . Dr. Kong had been meeting and conspiring with Coach
Thornton . . . in an effort to get her off the golf team.”?* Dr. Kong gave Ms. Ambrose an “F”
leaving Ms. Ambrose one credit short of keeping her golf scholarship.?* Ms. Ambrose scheduled
a meeting with Department Chairman Dr. Rasamny to complain about her grades and about Dr.
Kong’s contact with Coach Thornton.?> Dr. Kong admitted he had spoken to Coach Thornton
about Ms. Ambrose’s grades and her position on the golf team.?® Dr. Rasamny acknowledged
Dr. Kong violated protocol by discussing with her grades with Coach Thornton without Ms.
Ambrose’s knowledge.?” Dr. Rasamny told Ms. Ambrose she should raise the issue with the

academic advisors if she wanted to pursue the matter after their meeting.®



Ms. Ambrose complained to her academic advisor Dr. Wilson.? Dr. Kong found out

t.3° Dr. Kong then repeatedly tried to contact Ms. Ambrose.’! He called her

about her complain
several times in one day.>? He stood outside one of her classes to wait for her when she did not
answer.>? Another student distracted Dr. Kong to allow Ms. Ambrose to sneak past him.>* Dr.
Kong then chased Ms. Ambrose down the hall, down the stairs, and to her car.>*

Ms. Ambrose complained of Dr. Kong’s conduct to the University Police and the
University Provost Tony Allen.*® Provost Allen’s assistant “witnessed [Ms. Ambrose] in tears,”
at some point.*’ Provost Allen encouraged Ms. Ambrose not to withdraw from the school.?® The
University Police also did not address Ms. Ambrose’s complaint against Dr. Kong.*

Ms. Ambrose later learned Dr. Kong taught two additional classes required for Ms.
Ambrose to complete her major.*’ Dr. Wilson insisted Ms. Ambrose continue taking classes with
Dr. Kong to complete her major.*! Ms. Ambrose decided to leave the University rather than
continue studying under Dr. Kong.*> Athletic Director D. Scott Gines offered to assist Ms.
Ambrose in transferring to another university.*

Ms. Ambrose then sued the University, Provost Tony Allen, Dr. Kong, Dr. Rasamny,
Director Hill, Dr. Wilson, Coach Thornton, and Athletic Director Gines alleging various forms
of mistreatment.** She sues the University for Title IX retaliation, breach of contract, breach of

1.4 She sues Provost

the implied covenant of good faith and fair dealing, and promissory estoppe
Tony Allen, Dr. Kong, Department Chairman Dr. Rasamny, Interim Athletic Director Hill, Dr.
Wilson, Coach Thornton, and Athletic Director Gines (collectively, the “University Officials™)
for retaliation under the First Amendment of the United States Constitution. She also sues Dr.

Kong for assault.*¢



IL. Analysis

The University and the University Officials move to dismiss arguing Ms. Ambrose fails
to plead her claims.*” The University Officials further argue they are entitled to qualified
immunity on Ms. Ambrose’s First Amendment retaliation claim.*® We grant in part and deny in
part the University and its Officials’ motion to dismiss. We dismiss Ms. Ambrose’s Title IX
retaliation claim against the University. We dismiss the First Amendment retaliation claims
against Provost Allen, Dr. Rasamny, and Director Gines, but we allow Ms. Ambrose to proceed
on her First Amendment claims against Dr. Kong, Coach Thornton, and Dr. Wilson.

We further dismiss Ms. Ambrose’s breach of contract and violation of implied covenant
of good faith and fair dealing claims against the University. We allow her promissory estoppel
claim against the University and her assault claim against Dr. Kong to proceed at this early stage.

A. Ms. Ambrose fails to state a Title IX retaliation claim.

The University moves to dismiss Ms. Ambrose’s Title IX retaliation claim arguing Ms.
Ambrose pleads neither a protected activity nor an adverse action.*’ The University argues Ms.
Ambrose fails to plead a protected activity because she does not plead she complained of sex
discrimination.’® The University also argues Ms. Ambrose fails to plead an adverse action
because the two “adverse actions” she identifies — failing to address her complaints and
“constructively expelling” her — are not actionable under Title IX as a matter of law.>! We agree
Ms. Ambrose fails to plead an activity protected by Title IX, and we dismiss her Title IX claim
without prejudice and without addressing whether she suffered an “adverse action” under Title
IX.

Congress prohibits recipients of federal education funding from subjecting a person to

discrimination on the basis of sex.’> The Supreme Court interprets Title IX as prohibiting



recipients of federal education funding from retaliating against a person who engages in activity
protected by Title IX.>® To state a Title IX claim, Ms. Ambrose must plead facts sufficient to
plausibly show the University “retaliated against [her] because [she] complained of sex
discrimination.”** Ms. Ambrose must plead: (1) she “engaged in activity protected by Title IX”;
(2) she “suffered an adverse action”; and (3) a causal connection existed between the two.*
Complaints of sexual discrimination qualify as protected activities.’® The message “must at a
minimum convey the speaker’s express or implicit protest of discriminatory practices [violating]

the federal anti-discrimination statutes.””’

“A general complaint of unfair treatment is
insufficient to establish protected activity.”>® Adverse action must be “sufficient to deter a person
of ordinary firmness from exercising his [constitutional] rights.”> “To establish the requisite
casual connection, [Ms. Ambrose] must [plead] facts to demonstrate either: ‘(1) an unusually
suggestive temporal proximity between the protected activity and the allegedly retaliatory action,
or (2) a pattern of antagonism coupled with timing to establish a causal link.””®

Ms. Ambrose fails to state a claim under Title IX because she fails to allege she engaged
in a “protected activity” under Title IX. Ms. Ambrose accuses the University of violating Title
IX by not “act[ing] on [her] complaints of a hostile education environment based on gender
either regarding Coach Thornton or Dr. Kong.”®! But her conclusory allegation finds no support
in her pleaded facts. While Ms. Ambrose alleges she complained of Coach Thornton’s various
forms of mistreatment, she does not allege Coach Thornton mistreated her because of her gender.
She instead attributes this mistreatment to Coach Thornton’s anger at Ms. Ambrose for reporting
her teammates’ alcohol use to her mother. The facts she alleges describing her complaints about

Coach Thornton to the University’s faculty do not show she accused him of gender

discrimination. The same is true for Dr. Kong. While Ms. Ambrose alleges Dr. Kong gave her



lower grades than a male classmate, she attributes Dr. Kong’s mistreatment to an alleged
conspiracy between Dr. Kong and Coach Thornton to fail Ms. Ambrose and prevent her from
participating on the golf team. She does not attribute his mistreatment to gender discrimination.
Ms. Ambrose’s complaints about Dr. Kong’s conduct involved his improper communication
with her coach and his behavior following her report to Dr. Rasamny. She alleges no facts
suggesting she complained of gender discrimination.

Ms. Ambrose fails to allege she engaged in the requisite “protected activity” necessary
for a Title IX retaliation claim. We dismiss her Title IX claim without prejudice.

B. Ms. Ambrose states a First Amendment retaliation claim against Dr. Kong,

Coach Thornton, and Dr. Wilson, but not against the remaining University
Officials.

The University Officials move to dismiss Ms. Ambrose’s First Amendment retaliation
claim, arguing Ms. Ambrose did not engage in protected speech or suffer an adverse action.®?
They argue Ms. Ambrose’s various complaints to different members of the faculty about Dr.
Kong and Coach Thornton do not involve matters of public concern and are not entitled to First
Amendment protection.®® The University Officials also argue Ms. Ambrose does “not allege any
affirmative actions” by the University Officials.®* The University Officials do not dispute a
causal link between the alleged constitutionally protected conduct and the retaliatory action. The
University Officials then contend they are entitled to qualified immunity if Ms. Ambrose states a
claim for First Amendment retaliation.®®> We find Ms. Ambrose pleads plausible First
Amendment retaliation claims against Dr. Kong, Coach Thornton, and Dr. Wilson, but she fails
to state retaliation claims against Tony Allen, Marwan Rasamny, Scott Gines, and Mary Hill.

To state a claim for First Amendment retaliation, Ms. Ambrose must allege

“(1) constitutionally protected conduct, (2) retaliatory action sufficient to deter a person of



ordinary firmness from exercising his constitutional rights, and (3) a causal link between the
constitutionally protected conduct and the retaliatory action.”%®

We first assess whether Ms. Ambrose pleads her constitutionally protected activity.
Finding Ms. Ambrose pleads a constitutionally protected activity, we then assess whether the
University Officials took retaliatory actions against her. Ms. Ambrose fails to plead Provost
Allen, Dr. Rasamny, Director Gines, and Director Hill retaliated against her, but she pleads
Coach Thornton, Dr. Kong, and Dr. Wilson retaliated. We then assess whether Coach Thornton,
Dr. Kong, and Dr. Wilson are entitled to qualified immunity. We find Coach Thornton, Dr.
Kong, and Dr. Wilson have not met their burden to date to establish qualified immunity, and we
allow Ms. Ambrose to proceed on her First Amendment retaliation claim against Coach
Thornton, Dr. Kong, and Dr. Wilson.

1. Ms. Ambrose pleads she engaged in constitutionally protected activity.

The University Officials argue Ms. Ambrose fails to plead she engaged in a
constitutionally protected activity because “speech must transcend personal interest and ‘involve
matters of public concern’ that touch on broad social policy.””®” The University Officials
misstate the present status of the law.®

Our Court of Appeals instructs, in no uncertain terms, “students’ free speech rights are
not limited to matters of public concern.”®® “Students do not ‘shed their constitutional rights to
freedom of speech or expression,” even ‘at the school house gate.”’® The Supreme Court
recognizes specific categories of student speech that schools may regulate in certain

circumstances: (1) indecent, lewd, or vulgar speech uttered during a school assembly or on

school grounds; (2) speech, on a school trip, promoting illegal drug use; (3) speech “others may



reasonably perceive as bearing on the imprimatur of the school”; and (4) speech materially
disruptive to classwork or involving substantial disorder or the invasion of the rights of others.”!

Ms. Ambrose alleges she complained to various University Officials about the
mistreatment she received from Dr. Kong and Coach Thornton. We have no basis to infer her
complaints fell into any of the four categories of unprotected student speech identified by the
Supreme Court. We find her speech protected under the First Amendment, and we find she
pleads the first element of retaliation.

2. Ms. Ambrose pleads Coach Thornton, Dr. Kong, and Dr. Wilson
retaliated for her protected speech but she fails to plead the other
University Officials retaliated.

The University Officials argue Ms. Ambrose fails to plead a retaliatory action because
she pleads only inaction, which is insufficient to state a claim for First Amendment retaliation.
Ms. Ambrose argues she adequately pleads several retaliatory actions, including: “failing to
remedy Coach Thornton’s hostile education environment”; “allowing Coach Thornton to have
[her] do menial tasks™; “Coach Thornton retaliating against Plaintiff for complaining about him
forcing her to engage in menial tasks and works”; “allowing Coach Thornton and Dr. Kong to
collude for Plaintiff to be kicked off the golf team and then constructively expelled from
[Delaware State University]”; and “allowing Dr. Kong to retaliate against Plaintiff by not
grading her work in a fair and objective manner.”’> Ms. Ambrose fails to plead Provost Allen,

Dr. Rasamny, Director Gines, and Director Hill took retaliatory actions against her, but she

pleads Coach Thornton, Dr. Kong and Dr. Wilson retaliated against her.



a. Ms. Ambrose fails to plead Provost Allen, Dr. Rasamny,
Director Gines, and Director Hill retaliated against her.

A retaliatory action must be “sufficient to deter a person of ordinary firmness from
exercising his constitutional rights.”’®> “Allegations of inaction are insufficient to maintain a
claim for retaliation” under the First Amendment.”*

Ms. Ambrose fails to plead Provost Allen, Dr. Rasamny, Director Gines, and Director
Hill retaliated against her for protected speech. She alleges only inaction or actions insufficient
to deter a person of ordinary firmness from exercising her constitutional rights. We address each
official’s liability in turn, and we dismiss the First Amendment retaliation claims against them
without prejudice.

Provost Allen did not take a retaliatory action.

Provost Allen’s only alleged action consisted of advising Ms. Ambrose not to withdraw
from the University.”> We do not find this advice sufficient to deter a person of ordinary
firmness from exercising their constitutional rights.

Dr. Rasamny did not take a retaliatory action.

Dr. Rasamny hosted various meetings between Ms. Ambrose and Dr. Kong but failed to
report her complaints to a higher level of command. We must dismiss the retaliation claim
against Dr. Rasamny because inaction cannot be retaliatory conduct.

Director Gines did not take a retaliatory action.

Ms. Ambrose mentions Director Gines once in her complaint.”® She alleges Director
Gines “said he would assist [her] in transferring to another institution” but failed to “act or
remedy” her complaints against Coach Thornton or Dr. Kong. This claim must fail because
“allegations of inaction are insufficient to state a claim for retaliation,” and we do not see how

offering Ms. Ambrose assistance in her transfer application after she informed Director Gines

10



she planned to transfer would deter a person of ordinary firmness from exercising her First
Amendment rights.”’
Director Hill did not take retaliatory action.

Ms. Ambrose alleges Director Hill did not take action to correct “Coach Thornton’s
illegal conduct” after she learned of Ms. Ambrose’s complaints.”® Like the claim against
Director Gines and Dr. Rasamny, this claim must fail because “allegations of inaction are
»79

insufficient to state a claim for retaliation.

b. Ms. Ambrose pleads Coach Thornton, Dr. Kong, and Director
Wilson took retaliatory action against her.

Taking the allegations as true as we must at this stage in the litigation, we find Ms.

Ambrose pleads Coach Thornton, Dr. Kong, and Director Wilson retaliated against her.
Ms. Ambrose pleads Coach Thornton retaliated against her.

Ms. Ambrose alleges Coach Thornton took several actions against her in retaliation for
reporting her teammates’ drinking to her mother and complaining about him to other faculty
members, including: (1) tampering with her ball at a golf tournament; (2) suspending her from
games; and (3) conspiring with Dr. Kong to fail her and provide an excuse for expelling her from
the golf team.

The Court of Appeals for the Ninth Circuit’s decision in Pinard v. Clatskanie School
District guides us.%’ In Pinard, a public school suspended high school basketball players from
the team after they wrote and signed a petition asking for their coach’s resignation, complained
to school district officials about the coach’s conduct, and refused to board the bus to a game.®!
The players sued their school district and various school district officials for First Amendment
retaliation, alleging their suspension from the school basketball team resulted from their

criticisms of the team’s coach.®? The court of appeals held the Constitution protected the petition

11



and complaints “and the defendants’ suspension of the plaintiffs [from the team] would lead
ordinary student athletes in the plaintiffs’ position to refrain from complaining about an abusive
coach in order to remain on the team.”%?

Like in Pinard, where school officials suspended high school basketball players from the
team after they complained of their coach’s misconduct, Ms. Ambrose alleges she complained
about her coach’s mistreatment and, as a result, Coach Thornton interfered with her ability to
compete on the golf team by tampering with her ball, suspending her from matches, and
ultimately kicking her off the team. We find, as the Court of Appeals for the Ninth Circuit did,
these actions would deter a person of ordinary firmness from complaining about her coach.

Ms. Ambrose pleads Dr. Kong retaliated against her.

Ms. Ambrose alleges Dr. Kong failed her in his class after she complained to him about
mistreating her, which caused her to lose her promised athletic scholarship. After she reported
his treatment to Dr. Rasamny, Dr. Kong called her multiple times, waited for her outside her
classroom, and chased her to her car. Ms. Ambrose alleges these events caused her to fear for her
safety and led her to file a police report. Receiving a failing grade resulting in a loss of an
athletic scholarship and being chased to her car would deter student of ordinary firmness from
speaking out about alleged professor misconduct.

Ms. Ambrose pleads Dr. Wilson retaliated against her.

Ms. Ambrose alleges after she complained to Dr. Wilson about Coach Thornton and Dr.
Wilson “retaliated against [her] by conspiring to constructively discharge [her] from the golf
team.”®* He also encouraged “Coach Thornton to strip [her] of her scholarship one credit short

despite NCAA rules allowing a continuing of her scholarship.”®
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Taking these allegations as true as we must today, Ms. Ambrose narrowly pleads Dr.
Wilson took an adverse action against her. Knowing the Faculty Athletic Representative would
conspire for a student athlete’s removal from their college sports team for complaining about the
coach, like in Pinard, would deter a person of ordinary firmness from exercising their
constitutional right to report experiencing mistreatment.

3. Coach Thornton, Dr. Kong, and Dr. Wilson have not established
qualified immunity.

The University Officials argue we should dismiss Ms. Ambrose’s First Amendment
retaliation claim because they are entitled to qualified immunity. Relying solely on the flawed
premise Ms. Ambrose cannot invoke First Amendment protection for speech unrelated to matters
of public concern, the University Officials argue they did not violate any “clearly established”
constitutionally protected right.*® We disagree based on this reason and find Coach Thornton, Dr.
Kong, and Dr. Wilson have not established their right to qualified immunity subject to discovery.

“Qualified immunity shields federal and state officials from money damages unless a
plaintiff pleads facts showing:” (1) “the official violated a statutory or constitutional right,” and
(2) “the right was ‘clearly established’ at the time of the challenged conduct.”®’ “Qualified
immunity protects ‘all but the plainly incompetent or those who knowingly violate the law.’”%®
“A government official’s conduct violates clearly established law when, at the time of the
challenged conduct, ‘[t]he contours of [a] right [are] sufficiently clear’ that every ‘reasonable
official would [have understood] . . . what he is doing violates that right.””% “In other words,
‘the application of the right at hand must be ‘beyond debate.”””® “If a government official . . .
reasonably thinks her conduct complies with the law, she is shielded from liability.”! “Even if

there is no precedent directly on point, however, an action may still violate a clearly established

right where a general constitutional rule already identified in the decisional law applies with
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‘obvious clarity’ to the specific conduct in question.”? In other words “clearly established”
“means . . . in light of preexisting law, the unlawfulness of the official’s conduct was reasonably
and objectively apparent.”®® The Supreme Court instructs government officials can still be on
notice their conduct violates established law “even in novel factual circumstances.”® The
“burden is on the [the University Officials] to establish an entitlement to qualified immunity.”*>

Dr. Wilson, Dr. Kong, and Coach Thornton base their qualified immunity argument
entirely on the erroneous argument Ms. Ambrose’s speech did not relate to matters of public
concern and did not warrant First Amendment protection and thus she has not rights whatsoever,
let alone “clearly established” rights. As discussed, student speech need not relate to matters of
public concern to receive First Amendment protection. Dr. Wilson, Dr. Kong, and Coach
Thornton fail to meet the burden to show entitlement to qualified immunity, subject to discovery.

C. Ms. Ambrose fails to state a breach of contract claim.

Ms. Ambrose asserts a breach of contract claim against the University, arguing the
University breached the Delaware State University Student Handbook by: allowing Coach
Thornton to retaliate against her for complaining about him; allowing Coach Thornton to create a
hostile educational environment; expelling her from the women’s golf team; failing to investigate
her complaint against Coach Thornton; failing to investigate her complaints against Dr. Kong;
and artificially lowering her grades.”® The University moves to dismiss arguing Ms. Ambrose
fails to identify which provisions of the Student Handbook the University violated.”” We agree
with the University and dismiss Ms. Ambrose’s claim.

“To plead a breach of contract claim, [Ms. Ambrose] must allege (1) the existence of a
contract; (2) the breach of an obligation imposed by that contract; and (3) resulting damage to

[Ms. Ambrose].””®
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Ms. Ambrose fails to plead the second element — the breach of an obligation imposed by
a contract — because she does not plead the Student Handbook’s obligations. Without identifying
the contract language prohibiting the University’s alleged actions, she fails to plead facts
providing the University with notice of the breach of contract claims against it. We dismiss this
claim without prejudice.

D. Ms. Ambrose fails to state a breach of the implied covenant of good faith and
fair dealing claim.

Ms. Ambrose pleads the University breached the implied covenant of good faith and fair
dealing because “[u]nder Delaware law, [Ms. Ambrose’s] student relationship with Delaware
State University included an implied covenant of good faith and fair dealing.”®® Ms. Ambrose
pleads the University retaliated against her and “falsely concocted reasons for [her] to both be
eliminated from [University’s] golf team and also constructively discharged as a student.”!% The
University moves to dismiss arguing Ms. Ambrose failed to identify the obligation the University
breached.!”! We agree with the University.

Ms. Ambrose “must allege a specific implied contractual obligation, a breach of that
obligation by the defendant, and resulting damage to the plaintiff.”'%> Ms. Ambrose fails to plead
the first element for breach of the implied covenant of good faith and fair dealing — a specific
implied contractual obligation — because she does not allege a “specific implied contractual
obligation” arising from a contract between her and the University. She only pleads Ms.
Ambrose’s student relationship with the University “included an implied covenant of good faith
and fair dealing.”!%3

Ms. Ambrose must plead the specific obligation, not generalizations. We dismiss this

breach of implied covenant claim against the University without prejudice.
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E. Ms. Ambrose pleads a promissory estoppel claim.

Ms. Ambrose alleges the University promised “if she fulfilled her obligations as a student
athlete ... she would keep her scholarship and have the opportunity to earn further
scholarships.!® She alleges she relied on this promise before committing to the University and
withdrew from seeking other opportunities to her detriment.!% The University moves to dismiss
arguing Ms. Ambrose “did not specifically identify any promise [the University failed to

honor]. !

The University also argues Ms. Ambrose does not plead the University failed to
honor its promise because they had to perform only if Ms. Ambrose fulfilled her obligations as a
student athlete, meaning complying with the grade requirement, and she failed to do so.!%” In
light of Ms. Ambrose’s allegations University Officials interfered with her ability to maintain her
grade point average, we find Ms. Ambrose states a claim for promissory estoppel at this stage.
To state a claim for promissory estoppel Ms. Ambrose must plead: (1) the University
made a promise; (2) the University reasonably expected to induce action or forbearance on the
part of the promise; (3) Ms. Ambrose reasonably relied on the promise and took action to his
detriment; and (4) “such promise is binding because injustice can be avoided only be
enforcement of the promise.”!%® “The promise must also be reasonably definite and certain.”'%
Ms. Ambrose alleges “[i]n 2016, Coach Thornton offered [Ms. Ambrose] a $2,000.00
athletic scholarship with an opportunity to receive further scholarships after he saw her improve
under his supervision.”!' She alleges she relied to her detriment on this promise by not pursuing
other opportunities and accepting the scholarship offer. While Ms. Ambrose did not maintain her

grade point average, she alleges University Officials conspired against her to prevent her from

doing so.
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Her allegations barely, but sufficiently, state a claim for promissory estoppel at this early
stage. We allow Ms. Ambrose to seek discovery into her promissory estoppel claim.

F. Ms. Ambrose pleads an assault claim.

Ms. Ambrose sues Dr. Kong for assault, alleging he “intentionally, and without [Ms.
Ambrose’s] consent, caused [Ms. Ambrose] to be in fear of an immediate harmful or offensive
contact,” and Ms. Ambrose suffered damages.'!! Dr. Kong moves to dismiss, arguing Ms.
Ambrose fails to plead facts showing he acted with intent to harm or cause offensive contact with
Ms. Ambrose, and she fails to plead facts Dr. Kong put her in imminent apprehension of such
contact.'!'? At this early stage of litigation, we find it premature to dismiss Ms. Ambrose’s assault
claim.

To state an assault claim under Delaware law, Ms. Ambrose must plead Dr. Kong “acted
with the intent to cause imminent apprehension of harmful or offensive contact,” and put her in
such imminent apprehension.!!*Evaluating the merits of Ms. Ambrose’s claim involves an
assessment of both Dr. Kong’s and Ms. Ambrose’s state of mind. These are fact questions
requiring discovery. Ms. Ambrose alleges she felt fearful enough to file a police report with the
University Police, allowing us to plausibly infer she felt “imminent apprehension of offensive
contact.” We deny Dr. Kong’s motion to dismiss Ms. Ambrose’s assault claim.

III.  Conclusion

Delaware State University’s women’s golf team coach allegedly offered Allison Ambrose
a partial scholarship to attend the University and play on its women’s golf team. Upperclassmen
on the golf team invited freshman Ms. Ambrose and her freshman teammate to a movie watching
party where the teammate become intoxicated. Ms. Ambrose called her mom to ask how to help

her sick teammate. Her mom then called the University’s women’s golf team’s coach. The golf
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team’s coach allegedly retaliated along with a computer science professor and another University
official over several months by impairing Ms. Ambrose’s ability to be on the golf team and
affecting her grade point average in the computer science professor’s class resulting in the
inability to play on the golf team.

We grant in part and deny in part the University, Tony Allen, Kam Kong, Marwan
Rasamny, Mary Hill, Charlie Wilson, Scott Thornton, and Scott Gines’s Motion to dismiss Ms.
Ambrose’s claims. We dismiss Ms. Ambrose’s Title IX Retaliation claim against the University
without prejudice. We dismiss the First Amendment retaliation claims against Tony Allen,
Marwan Rasamny, Mary Hill, and Scott Gines without prejudice, but allow her retaliation claim
against Coach Thornton, Dr. Kong, and Dr. Wilson to proceed into discovery. We dismiss Ms.
Ambrose’s breach of contract and violation of implied covenant of good faith and fair dealing
claims against the University without prejudice. Ms. Ambrose may also proceed on her

promissory estoppel claim against the University and her assault claim against Dr. Kong.
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