



















































































































































































complain that “no analysis was done” of Chartered Organizations’ or, excluding Century/Chubb,
the Settling Insurance Companies’ assets or liability exposure. (See D.I. 40 at 24-25, 31). But
these arguments fail to account for the significant value of the insurance rights that the Local
Councils and Chartered Organizations are contributing to the Settlement Trust and the
nonmonetary aspects of the Plan that the Bankruptcy Court determined to be fair to holders of
Abuse Claims.

D&V Claimants also assert that the Bankruptcy Court failed to make certain specific
findings of fact that support the Channeling Injunction and Releases. (See D.1. 41 at 67-68).
Indeed, in Continental, the Third Circuit determined that the bankruptcy court “never specifically
addressed the release and permanent injunction” of the released claims and found the
confirmation order lacked “any findings™ that the release was fair and necessary to the
reorganization. See In re Cont’l Airlines, 203 F.3d at 214. But the Confirmation Opinion
includes countless specific findings of fact that support each aspect of the necessity and fairness
of Channeling Injunction and Releases under Continental. This argument is contrary to the
record.

Finally, D&V Claimants argue that they did not have sufficient notice of released
Representatives: “while there is a list attached to the Plan of more than 100,000 Chartered
Organizations released, the Plan does not identify all the Chartered Organizations” nor the
“Representatives” of Local Councils or Chartered Organizations who will be released. (See D.L
41 at 67). The Bankruptcy Court, however, found that a “complete list of Chartered
Organizations can be found at Boy Scouts of America Restructuring Website,
http://omniagentsolutions.com/bsa/.” In re Boy Scouts of Am., 642 B.R. at 524 n.26; Bankr. D.1.
9275 § 7. The website is repeatedly referenced throughout the solicitation packages served on all

holders of Direct Abuse Claims. (Bankr. D.I. 7999; Bankr. D.1. 8378). “Representatives” is a
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defined term in the Plan, and the definition provides sufficient details to put claimants on notice
of the Representatives receiving a release. (D.I. 1-4 Art. [.A.249). And no party disputes that
Representatives must be included in the Channeling Injunction and Releases as part of the global
resolution under the Plan; certain Representatives are insureds under the BSA Insurance Policies,
and claims against such Representatives would therefore impact the proceeds of the BSA
Insurance Policies absent a release. (Bankr. D.I. 9316 § 68 (“[W]ithout coverage for
Representatives, a Local Council will likely face indemnity/contribution claims from such
Representatives, rendering a “global resolution” illusory.”); id. § 70 (“I am confident that without
the releases and channeling injunctions contained in the Plan of (a) Local Councils, (b) Local
Councils’ Representatives, (3) Chartered Organizations, and (4) Chartered Organizations’
Representatives, Local Councils will not make the Local Council Settlement Contribution or the
Supplemental LC Contribution.”); SA 92 (providing requirement to indemnify Representatives)).

D&YV and Lujan Claimants have failed to demonstrate clear error in any of the
Bankruptcy Court’s factual findings supporting the necessity and fairness of the Channeling
Injunction and Releases, nor have they shown any error in the Bankruptcy Court’s analysis under
the Third Circuit standard.

C. Assignment of Insurance Rights

Certain Insurers urge me to reverse the Confirmation Order on the basis that the
Insurance Assignment contemplated by the Plan impermissibly abrogates their contracts. (See
D.I. 45 at 77-90). The Insurance Assignment includes “the assignment and transfer to the
Settlement Trust” of all “rights, claims, benefits, or Causes of Action of the Debtors, Related
Non-Debtor Entities, Local Councils, or Contributing Chartered Organizations under or with
respect to the Abuse Insurance Policies (but not the policies themselves).” (Plan Art. 1.A.157).

The Plan does not assign the entire insurance “policies,” Certain Insurers complain. (D.I. 45 at
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25 (citing Plan Art. 1.A.157; TDPs, Art. V.C)). “Nor does it purport to assign any of BSA’s
contractual obligations to its insurers or say anything at all about whether BSA or anyone else
remains obligated to comply with those contractual obligations.” (/d.) According to Certain
Insurers, the Plan’s provisions effecting such a transfer are impermissible and render it
unconfirmable.

Certain Insurers cite cases for the proposition that bankruptcy courts “do not have the
power to rewrite contracts to allow debtors to continue to perform on more favorable terms.” In
re Crippin, 877 F.2d 594, 598 (7 Cir. 1989). The contracts at issue contain very important
rights and obligations that are fundamental to the bargain, Certain Insurers assert, and assigning
the contracts without assigning the corresponding obligations “rewrites” those contracts. The
obligations integral to the bargain cited by Certain Insurers include: (1) defense rights, which
provide insurers with the right to associate in the defense and investigation of claims, as well as
the right to defend lawsuits and make any settlements they deem expedient; (2) cooperation
obligations, which require the insured to assist and cooperate in the insurer’s investigation,
defense, and settlement of claims, including by providing relevant materials and testimony; (3)
consent obligations and “no action conditions,” which obligate the insured to obtain its insurer’s
consent to a settlement and to further provide that no action lies against the insurer for breach
unless a trial results in a judgment against the insured (or the claimant, insured, and insurer have
agreed in writing to settle the claim); and (4) assignment obligations, which require the insured
to obtain its insurers’ consent to an assignment of the contract. (See D.I. 45 at 16). Certain
Insurers argue that the Plan does not specifically provide for BSA or the Settlement Trustee to
cooperate in the defense of claims or to obtain consent to settlements or other resolutions, and
such “a plan that impermissibly modifies insurance contracts is not confirmable as a matter of

law.” (Id. at 80).
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“Under the Bankruptcy Code, if a contract is not executory, a debtor may assign,
delegate, or transfer rights and/or obligations under section 363 of the Bankruptcy Code,
provided that the criteria of that section are satisfied.” In re Boy Scout of Am., 642 B.R. at 668
(quoting In re Am. Home Mortg., 402 B.R. 87, 92-93 (Bankr. D. Del. 2009) (emphasis in
original)). The Insurance Policies are not executory contracts, id. at 668 n. 729, and no insurer
argues otherwise. “Assuming § 363 is the operative section, . . . Debtors can transfer their
property rights consistent with applicable state law.” Id. The Bankruptcy Court found that § 363
was satisfied: “The Plan’s transfer of rights under BSA Insurance Policies (the “Debtor Policy
Assignment”) is authorized and permissible notwithstanding any terms of any policies or
provisions of applicable law that are argued to prohibit the assignment or transfer of such rights.”
(D.IL 1-1 §ILL2).

Certain Insurers identify no authority that stands for the proposition that interests under
their policies could not be assigned. Debtors routinely assign their insurance policy interests to a
settlement trust. See, e.g., In re Combustion Eng’g, 391 F.3d at 218 n.27 (“The Bankruptcy
Code expressly contemplates the inclusion of debtor insurance policies in the bankruptcy
estate.”),; In re Kaiser Aluminum Corp., 343 B.R. 88, 95 (D. Del. 2006); In re Fed.-Mogul, Inc.,
385 B.R. 560, 567 (Bankr. D. Del. 2008) (“[Section] 1123(a)(5)(B) expressly contemplates that
the debtor’s interests in the policies may be assigned to a trust or other entity.”); see also Inre
Congoleum Corp., 2008 WL 4186899, at *2 (Bankr. D.N.J. Sept. 2, 2008) (“[A] plan of
reorganization may assign insurance policies to a personal injury trust.”).

Certain Insurers do not cite any language in the Plan or the TDP abrogating the BSA’s
obligations under the insurance policies. To the contrary, the TDP is explicit in not modifying

the insurance policies and preserving the policy obligations as they existed prepetition:

74




Nothing in these TDP shall modify, amend or supplement, or be interpreted as
modifying, amending, or supplementing the terms of any Insurance Policy or
rights and obligations under an Insurance Policy assigned to the Settlement Trust
to the extent such rights and obligations are otherwise available under applicable
law and subject to the Plan and Confirmation Order. The rights and obligations, if
any, of the Non-Settling Insurance Companies relating to these TDP, or any
provision hereof, shall be determined pursuant to the terms and provisions of the
Insurance Policies and applicable law.

(DI 1-4, Ex. A, Art. V.C). The Plan again references preserving those obligations in the
assignment provision:

The Settlement Trust’s rights under any insurance policies issued by the Non-
Settling Insurance Companies, including the effect of any failure to satisfy
conditions precedent or obligations under such policies (other than, in case of the
BSA Insurance Policies, the terms of any policies or provision of applicable law
that are argued to prohibit the assignment or transfer of such rights), shall be
determined under the law applicable to each policy in subsequent litigation.

(D.I. 1-1 JIL.1.2(e)). Moreover, the TDP provide:
The Bankruptcy Court has authorized the Insurance Assignment pursuant to the
Plan and the Confirmation Order, and the Settlement Trust has received the
assignment and transfer of the Insurance Actions, the Insurance Action
Recoveries, the Insurance Settlement Agreements (if applicable), the Insurance
Coverage, and all other rights or obligations under or with respect to the Insurance

Policies (but not the policies themselves) in accordance with the Bankruptcy
Code.

(D.I. 1-4, Ex. A, Art. V.C). The Bankruptcy Court repeatedly referred to the obligations as part
of the policies, not as having been abrogated: “If the obligations form the basis for claims, they
will be treated accordingly. If the obligations are conditions precedent, then the Non-Settling
Insurance Companies may be able to assert those conditions as a defense to performance.” In re
Boy Scouts of Am., 642 B.R. at 669. An “obligation” cannot form the basis of the claim or be a
condition precedent if it has been abrogated. Thus, obligations under the insurance policies are
not abrogated by the Plan. It appears Certain Insurers’ real concern is that, in the future, the

Settlement Trustee will breach the policies by not complying with their conditions. (See D.I. 45
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at 84-85). I agree with BSA that speculation about a potential alleged future breach of the
insurance policies does not constitute abrogation or provide a basis for overturning the Plan.

Certain Insurers argue that the protective language contained in the Plan is not sufficient
to safeguard their rights because any such protections are expressly “subject to the Plan and
Confirmation Order”—the very documents containing/authorizing the “Insurance Assignment,”
which assigns the benefits but not the burdens of the contracts. (See D.I. 45 at 84). The
language at issue provides, “Nothing in these TDP shall modify, amend, or supplement . . . the
terms of any Insurance Policy or rights and obligations under an Insurance Policy assigned to the
Settlement Trust to the extent such rights and obligations are otherwise available under
applicable law and subject to the Plan and Confirmation Order.” (D.L. 1-4, Ex. A, Art. V.C).
Certain Insurers complain that these provisos, which were not contained in earlier drafts of the
TDPs, render the protective language, “at best, circular and, at worst, illusory” as this language
“purported to abrogate such protections to the extent they were in conflict with other prejudicial
provisions in the plan.” (/d. at 41, 84-85). I don’t agree with this reading. The plain meaning of
this provision is clear that Insurers’ rights and obligations under an Insurance Policy are
preserved “to the extent such rights and obligations are otherwise available under applicable
law.” Thus, Insurers keep the whole gamut of permissible contractual rights under state law
except, for example, anti-assignment provisions that are not “otherwise available” under the
Bankruptcy Code. Similarly, Insurers’ rights and obligations under an Insurance Policy are
preserved “subject to the Plan and Confirmation Order,” which, for example, assign rights under
Policies to the Litigation Trust—an assignment not otherwise contemplate or authorized by the
Policies.

Certain Insurers further argue that the Plan prejudices their rights because they have lost

the ability to minimize liability by participating in defense. (See D.I. 45 at 84-85). While the
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claims process “does not contain provisions requiring the Settlement Trustee to . . . permit
insurer participation, nothing prohibits her from doing so.” In re Boy Scouts of Am., 642 B.R. at
656. This argument is unsupported by the evidence. First, they have not lost that right. Second,
while Certain Insurers’ expert, Professor Harrington, provided helpful testimony within his
expertise as to the key clauses in commercial general liability policies that help reduce “moral
hazard” and permit insurers to offer coverage at lower premiums, as the Bankruptcy Court found,
his other conclusions “about the actual impact of the loss of contractual rights is all in the
hypothetical.” Id. at 655. Professor Harrington conceded that he did not know how insurance
companies participate in the underlying Abuse litigation, so the Bankruptcy Court did “not
accept his opinions regarding the impact of the TDP (or his reading of them) . . . or his
conclusions about the ‘difficulty’ an insurance company may face in future coverage litigation.”
Id. at 656.

Certain Insurers assert that future failure to involve them in the defense will result in
inflated awards that “would fundamentally alter the economic bargain between the parties.”
(D.I. 45 at 62). But Certain Insurers introduced no evidence that future awards would be
inflated, and the record evidence contradicts this argument. Moreover, the bargain between the
parties is set forth in the terms of the insurance policies, and it is for the Certain Insurers to pay
covered claims, and not to pay claims that are not covered or are otherwise subject to a coverage
defense. If there is future award that reaches an Insurer, and it disputes its obligation to pay that
award, then it will raise its coverage defense, and that defense will be adjudicated on the then-
existing facts. But the policies do not allow, and there never was a bargain to allow, the Certain
Insurers to prevent BSA from compensating survivors of childhood abuse or otherwise resolving

claims.
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Certain Insurers further contend that the Plan does not specifically provide for BSA or the
Settlement Trustee to cooperate in the defense of claims or consent to settlements or other
resolutions, but there is no requirement for a plan of reorganization to provide those rights to
insurers. Moreover, BSA could always settle claims without the Insurer’s consent, and it has
done so numerous times in the past, subject to the risk of coverage defense. (See Bankr. D.I.
9354 at 91:2-8). The Settlement Trust is no different. If the Insurers believe that there is some
future breach of their insurance contracts, they retain the right to raise that defense to coverage.

Certain Insurers cite their expert’s testimony that the contracts at issue anticipated that
claims would be “settled within the context of the court system.” (See Bankr. D.I. 9530 at 23:23-
25 (Harrington)). But Certain Insurers cite no language in the contracts limiting settlements to
those actions tried in court, and the record supports that such claims are routinely settled without
the need for litigation. Even assuming there were such language, I would agree with BSA that
Certain Insurers’ rights under the contracts, including its right to assert a breach, are preserved.

Certain Insurers’ final argument, that the Bankruptcy Court was required to decide all
insurance coverage issues prior to approving the assignment of rights, is unavailing. (See D.I. 45
at 87). The requirements for confirmation do not include any right to coverage dispute
resolution, much less with respect to future alleged claims. The Bankruptcy Court correctly
determined not to adjudicate future breaches that had not occurred, and might not occur. In re
Boy Scouts of Am., 642 B.R. at 656 (“I will not anticipate how an insurance coverage court will
interpret the Plan, the TDP or any confirmation order that may be entered”). As Professor
Harrington acknowledged, he does not know ““how anything will come out.”” Id. As the
Bankruptcy Court held, “This issue will be resolved by a coverage court in the event of any
disputes.” Id. at 670. “[W]hile there may be some issues that are global in nature, insurance

coverage litigation is often before the coverage court on whether an insurer must pay a specific
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settlement entered into by the insured without the insurer’s consent. This would appear to be a
fact intensive inquiry.” Id. at 653.

I find no error in the Bankruptcy Court’s conclusion that the Insurance Assignment does
not impermissibly abrogate Certain Insurers’ contracts.

D. Approval of the Insurance Settlements Is Supported by the Record

Following mediation, Debtors entered into settlements with Settling Insurance
Companies, Hartford, Chubb, Zurich, and Clarendon. The Insurer Settlements bring an
aggregate of $1,656,000,000 to the Settlement Trust. The settlements are similar in structure and
provide for: (i) the payment by the insurer of an agreed amount on an agreed schedule to the
Settlement Trust to be used to pay Abuse Claims; (ii) the assignment of the Local Council
Insurance Policies to the estate and the sale of the Local Council Insurance Policies and the BSA
Insurance Policies (collectively, “Abuse Insurance Policies™) to the insurer under § 363 free and
clear of all claims and interests of all parties; and (iii) a complete release from all parties (i.e.,
other Protected Parties, the Limited Protected Parties/Participating Chartered Organizations, the
Future Claimants’ Representative, the Coalition, and the Settlement Trust) of all causes of action
arising out of their respective insurance policies and any liability for Abuse Claims. The
settlement also requires the channeling to the Settlement Trust of the Abuse Claims for various
periods of time, which differ based on whether the claim relates to a Contributing Chartered
Organization, a Participating Chartered Organization, or an Opt-Out Chartered Organization.
Through this combination of affirmative relief and protections, the Settling Insurance Companies
will obtain a complete release of liability for Abuse Claims on behalf of themselves, the named
insured(s) under their policies, and any additional insureds (whether specifically named or

categorically identified). The Bankruptcy Court approved the Insurance Settlements, which it
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determined were essential to the reorganization. “Without these settlements, there is no Plan.”
Id. at 562.

Lujan Claimants challenge certain of those Insurance Settlements, arguing, among other
things, that the policy proceeds are not property of the estate and that the Bankruptcy Court erred
in approving the releases of claims against the Settling Insurance Companies. (D.I. 40 at 34-62).

1. The Insurance Settlements Meet the Martin Standard

Lujan Claimants challenge the Bankruptcy Court’s finding that the Insurance Settlements
satisfy the settlement approval standard. (D.I. 40 at 62—64). Bankruptcy courts consider the
following factors (the “Martin factors”) when determining whether to approve a settlement under
Bankruptcy Rule 9019: “(1) the probability of success in litigation; (2) the likely difficulties in
collection; (3) the complexity of the litigation involved, and the expense, inconvenience and
delay necessarily attending it; and (4) the paramount interest of the creditors.” Myers v. Martin
(In re Martin), 91 F.3d 389, 393 (3d Cir. 1996). I review the Bankruptcy Court’s approval of a
settlement “for an abuse of discretion,” which is “a deferential standard of review.” In re
Nutraquest, Inc., 434 F.3d 639, 645 (3d Cir. 2006). A reviewing court will “not disturb an
exercise of discretion unless there is a definite and firm conviction that the court . . . committed a
clear error of judgment in the conclusion it reached upon a weighing of the relevant factors.” Id.
(quoting In re Orthopedic Bone Screw Prods. Liab. Litig., 246 F.3d 315, 320 (3d Cir. 2001)).
Accordingly, to reverse the Bankruptcy Court’s approvals of the Insurance Settlements, I must
determine that such approvals “rest on a clearly erroneous finding of fact, an errant conclusion of
law or an improper application of law to fact.” Id. (internal quotes and citations omitted).

Lujan Claimants fail to show an abuse of discretion. The Bankruptcy Court approved the
Insurance Settlements based on an extensive evidentiary record that formed the basis for its

determination that BSA had satisfied the Martin standard. In re Boy Scouts of Am., 642 B.R. at
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563-68. Based on specific findings as to each Settling Insurance Company, including the amount
of its contribution, existing or potential coverage litigation issues, and the complexity and risk
associated with litigating those issues, the Bankruptcy Court concluded that the Insurance
Settlements “resolv[e] complex insurance coverage issues, saving years of litigation and expense
and yielding more timely recoveries for holders of Direct Abuse Claims.” Id. at 564. Although
Lujan Claimants quibble with the Bankruptcy Court’s assessment of the Martin factors, they fail
to demonstrate that the Bankruptcy Court abused its discretion in approving the Insurance
Settlements. As the Bankruptcy Court recognized, a settlement “need not be the best that can be
achieved,” and a court “need only conclude that the settlement falls within the reasonable range
of litigation possibilities somewhere above the lowest point in the range of reasonableness.” Id.
at 568 (quoting In re Nutritional Sourcing Corp., 398 B.R. 816, 833 (Bankr. D. Del. 2008)).
Lujan Claimants do not dispute the evidentiary standard, and they do not show that any of the
Insurance Settlements fell below “the lowest point in the range of reasonableness.”

As to the individual Martin factors, the Bankruptcy Court analyzed the first and third
Martin factors—the probability of success and the complexity of the litigation—together and
found that they support the approval of the Insurance Settlements. Specifically, the Bankruptcy
Court determined that insurance coverage litigation (including the Illinois Action, Century Texas
Action, and Hartford Texas Action)—with potentially billions of dollars at stake—would have
been complex, costly, risky, and lengthy, with no guarantee of success. See Id. at 564. “In
analyzing the compromise or settlement agreement under the Martin factors, courts should not
have a ‘mini-trial’ on the merits.” In re W.R. Grace, 475 B.R. at 77-78. BSA presented an
extensive evidentiary record reflecting the complexity, cost, risk, and delay that would attend the
coverage litigation. (See, e.g., Bankr. D.I. 9398 9§ 68-72, 76-77, 83, 87, 91, 95, 100, 104

(Gutzler Declaration addressing the significant risk that future rulings in favor of Settling
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Insurance Companies’ coverage defenses could substantially reduce available coverage for
Abuse Claims and that coverage litigation would be complex and a drain on the Debtors’
resources); Bankr, D.I. 9490 at 162:1-169:2 (Gutzler testimony regarding same); Bankr. D.I.
9280 99 104, 132-33, 166-67, 180 (Whittman Declaration stating that the settlements “avoid the
costs, risks, uncertainty and delay associated with protracted litigation™)). Lujan Claimants
assert that the Settling Insurance Companies’ coverage defenses are “without merit” and
therefore that the Bankruptcy Court erred in approving the Insurance Settlements. (D.I. 40 at 62-
64). But a court’s evaluation of the first and third Martin factors is not influenced by one party’s
confidence in its litigation position. See Mallinckrodt, 639 B.R. at 864. The uncontroverted
evidence establishes that, notwithstanding the parties’ views on the merits, litigation would have
been complex, costly, risky, and time-intensive.

The second Martin factor—difficulties in collection—is also satisfied (for
Century/Chubb) or was not at issue (other insurers). The Bankruptcy Court found that BSA (and
the Future Claimants’ Representative) “had significant concerns regarding Century’s ability to
honor its agreements going forward” based on evidence that “Century is in runoff paying
claims.” In re Boy Scouts of Am., 642 B.R. at 565. This conclusion is supported in the record.
As Ms. Gutzler, BSA’s insurance expert, testified, “Century is not an income-generating insurer
through the continued receipt of premiums and there is significant uncertainty regarding the
assets available to satisfy Century Indemnity Company's obligations to the Debtors and to
Century’s other policyholders”; see also Bankr. D.I. 9398 § 86; Bankr D.I. 9280 94 129-33
(expressing concern regarding Century’s ability to pay any future judgment, “including the fact
that Century is in run-off and has a statutory surplus of only $25 million.”)).

Finally, the Bankruptcy Court found that the fourth Martin factor—the paramount

interest of the creditors—was satisfied. It recognized that, without the Insurance Settlements,
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“there is no Plan,” and the Plan, including the approximately $1.656 billion being contributed to
the Settlement Trust by the Settling Insurance Companies under the Insurance Settlements,
provides for the likely payment in full of all Abuse Claims, including those of the Lujan
Claimants. Despite Lujan Claimants’ assertions otherwise, the Bankruptcy Court found that:

[A]ll three groups representing holders of Direct Abuse Claims (i.e., the Tort

Claimants’ Committee, the Coalition and the Future Claimants’ Representative)

now support the Settling Insurer Settlements . . . . Their support satisfies me that

Debtors have met their burden to show that the Settling Insurer Settlements are in

the paramount interest of creditors.

In re Boy Scouts of Am., 642 B.R. at 568. The Bankruptcy Court did not err in allowing
overwhelming creditor support to speak for itself. See Police & Fire Ret. Sys. of the City v.
Ambac Fin. Grp., Inc. (In re Ambac Fin. Grp., Inc.), 2011 WL 6844533, at *6 (S.D.N.Y. Dec.
29, 2011) (holding that, because “the unsecured creditors . . . are the parties who stand to benefit
from any recovery” under the settlement, “[t]he Bankruptcy Court was therefore justified in
placing significant weight on the Creditors Committee’s support for the 9019 Order™).

The Bankruptcy Court rejected Lujan Claimants’ argument that BSA should have
considered the effect of the Insurance Settlements on the particular claims of the Lujan
Claimants, noting that “the money coming into the Settlement Trust does not disadvantage the
Lujan Claimants more than other creditors.” In re Boy Scouts of Am., 642 B.R. at 568. The
Bankruptcy Court further found, “Given the nature of mass tort litigation, it is impossible to
focus on specific creditors when reviewing a resolution of obligations under insurance policies
against which coverage can be sought on 82,209 claims.” Id. Thus, Lujan Claimants have failed
to prove that the Bankruptcy Court erred in determining that the Insurance Settlements were in
the paramount interest of the creditors—even if they were opposed by a small minority of

creditors. For the foregoing reasons, Lujan Claimants have failed to prove that the Bankruptcy

Court abused its discretion in approving the Insurance Settlements.

83




2. Policies Can Be Sold Free and Clear of Lujan Claimants’ Rights

Lujan Claimants assert that the Plan violates the automatic stay issued in the
Archbishop’s bankruptcy case. (See D.I. 40 at 64-66). According to BSA, Lujan Claimants lack
standing to make this argument, and, in any event, the confirmation of the Archbishop’s plan of
reorganization has rendered their arguments moot.

Prior to the filing of BSA’s bankruptcy, the Archbishop filed its own petition for chapter
11 relief in the United States District Court of Guam — Bankruptcy Division (the “Guam
Court”).!° On November 13, 2020, the Archbishop filed a proof of claim in BSA’s bankruptcy
proceeding. (SA 473). In September 2021, after resolution of a dispute between the Archbishop
and the Guam Court’s AOA Committee over the AOA Committee’s derivative standing to
enforce the automatic stay in connection with the Archbishop’s purported rights under BSA
Insurance Policies in the Archbishop’s bankruptcy, the Archbishop took additional actions,
including objecting to BSA’s Plan. (Bankr. D.I. 8687, 9555). BSA also filed an objection to
confirmation of the reorganization solicited in the Archbishop’s Bankruptcy (“AOA Plan”) as
well as a proposed settlement in the Archbishop’s case in order to defend against the impairment
of BSA’s interests with respect to certain of the BSA Insurance Policies. (SA 1682, SA 1819,
SA 1837).

Thereafter, the parties mediated the disputes between the BSA Plan and the AOA Plan
(SA 867), reached an agreement that resolved their respective objections (“AOA Stipulation”),
and obtained approval of the settlement from both the Bankruptcy Court and the Guam Court.
(SA 2117). The AOA Plan (AOA D.I. 1044; SA 1925) was revised to be in accord with BSA’s

Plan, and the two plans of reorganization allow for holders of Abuse Claims, including the Lujan

10 See In re Archbishop of Agafia, Case No. 19-00010 (Bankr. D. Guam — Bankr. Div.). The
docket of this chapter 11 case is cited herein as “AOA D.I. __.”
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Claimants, to receive distributions from the settlement trusts established in each of the chapter 11
cases simultaneously to the extent applicable. (See, e.g., SA 1869 at 33:10-34:4; SA 2000 §
13.7; SA 2001 § 13.9 (“Nothing in this Plan . . . affirmatively authorizes the Trust, Reorganized
Debtor, any Protected Party, Class 3 Claimant, or Class 4 Claimant to act in violation of
applicable law or affirmatively authorizes such persons to violate . . . any relevant and operative
provision(s) of the BSA Confirmation Opinion, the BSA Plan, or the BSA Confirmation Order,
including the injunctions and releases provided or approved thereunder”). On October 20, 2022,
the Guam Court confirmed the AOA Plan, and the Archbishop withdrew its appeal of the
Confirmation Order. (AOA D.I. 1093; Bankr. D.I. 10540).

Despite the settlement and release of all issues with respect to the AOA Bankruptcy and
neutrality of the BSA’s and AOA’s Plans with respect to insurance interests, Lujan Claimants
contend that the Plan violates the automatic stay in the AOA Bankruptcy. (See D.I. 40 at 64-66).
According to BSA, this argument fails as a preliminary matter, and I agree. Lujan Claimants
lack standing, as the AOA—the only party with standing to assert a stay violation—has
voluntarily dismissed its appeal of the Confirmation Opinion and the Confirmation Order with
prejudice. (See Archbishop of Agafia v. Boy Scouts of America, No. 22-1254-RGA, D.1. 7).
Therefore, neither the Archbishop, nor any party purportedly acting on behalf of the Archbishop,
may now appeal the Confirmation Order. See Fed. Rule. Bankr. P. 8002.

Moreover, Lujan Claimants lack independent standing to enforce the Archbishop’s
automatic stay. In rejecting similar arguments at confirmation, the Bankruptcy Court held,
“Lujan Claimants have no standing to raise the rights of the Archbishop.” In re Boy Scouts of
Am., 642 B.R. at 569 n.329; Bankr, D.I. 9638 at 39:8-13. The Ninth Circuit, which has
jurisdiction over the District Court of Guam where the Archbishop’s bankruptcy was filed, has

held that “a creditor has no independent standing to appeal an adverse decision regarding a
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violation of the automatic stay.” In re Pecan Groves of Ariz., 951 F.2d 242, 245 (9th Cir. 1991)
(rejecting argument that the purpose of the automatic stay is to protect both the debtor and
creditors). The Ninth Circuit has further held that creditors do not have an independent right to
enforce alleged stay violations. See In re Barrett, 833 F. App’x 668, 670 (9th Cir. 2020) (“[T]f
the trustee does not seek to enforce the protections of the automatic stay, then no other party may
challenge acts purportedly in violation of the automatic stay, because 11 U.S.C. § 362 is intended
solely to benefit the debtor estate”).

Here, the Archbishop has dismissed its appeal, has not sought to enforce its automatic
stay against BSA in any forum, and is barred under the AOA Stipulation from joining in the
Lujan Claimants’ appeal. Under clear Ninth Circuit precedent, Lujan Claimants have no
independent standing to enforce the Archbishop’s automatic stay. Because Lujan Claimants do
not have standing to enforce the automatic stay on behalf of the Archbishop or in their own right,
I will not permit Lujan Claimants to pursue their stay-related arguments.

3. The McCarran-Ferguson Act Does Not Reverse Preempt Bankruptcy
Code Provisions Supporting the Channeling Injunction

Lujan Claimants objected to confirmation on the basis that the Plan, which channels their
claims against insurers to the Settlement Trust, impermissibly conflicts with a Guam statute
which provides plaintiffs with a right of direct action against the insurers of persons or entities
liable for personal injury—here, BSA, Local Councils, and Chartered Organizations. (See D.I.
40 at 34-35 (citing 22 Guam Code Ann.§ 18305)). Lujan Claimants argue that the Guam direct
action statute governs the “business of insurance.” If so, any provision of the Bankruptcy Code
that could support the channeling of its direct action claims against insurance companies to the
Settlement Trust violates their rights under the McCarran-Ferguson Act. See 15 U.S.C. §

1012(b).
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The McCarran-Ferguson Act provides in relevant part: “No Act of Congress shall be
construed to invalidate, impair, or supersede any law enacted by any State for the purpose of
regulating the business of insurance . . . unless such Act specifically relates to the business of
insurance.” 15 U.S.C. § 1012(b). “The Act was enacted in response to a Supreme Court
decision concluding that insurance transactions are subject to federal regulation under the
Commerce Clause.” In re Boy Scouts of Am., 642 B.R. at 579 (citing Securities & Exch. Com’n
v. National Securities, 393 U.S. 453, 458-59 (1969)). “The McCarran-Ferguson Act is intended
to confirm that states, not the federal government, can regulate the business of insurance.” Id.
“The McCarran-Ferguson Act [is] an exception to the standard preemption rules in certain
instances involving state statutes regulating the insurance industry [and] is said to ‘reverse
preempt’ federal law.” In re Patriot National, Inc., 623 B.R. 696, 709 (D. Del. 2020).

In enacting the McCarran-Ferguson Act, Congress was concerned with the “core of the
“business of insurance.’” National Securities, 393 U.S. at 460. As the Bankruptcy Court
explained, these are concerns with the type of state regulations that center around the “contract of
insurance”—“the type of policy which could be issued, its reliability, interpretation and
enforcement.” In re Boy Scouts of Am., 642 B.R. at 580; see National Securities, 393 U.S. at
460. “The focus of pre-emptive state regulation is the relationship between the insurance
company and its policyholder.” In re Boy Scouts of Am., 642 B.R. at 380 (citing National
Securities, 393 U.S. at 460). “Statutes aimed a;t protecting or regulating this relationship
[between insurer and insured], directly or indirectly, are laws regulating the ‘business of
insurance.”” Id. (quoting National Securities, 393 U.S. at 460). The Bankruptcy Court
concluded that the “Guam direct action statute does not regulate the business of insurance as that

term is used in the [McCarran-Ferguson Act, and] . . . does not prohibit the channeling of the
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Lujan Claimants’ claims to the Settlement Trust thereby effectively extinguishing their
procedural right to sue an insurance company.” Id. at 584. I agree.

I must first assess a threshold question: whether the conduct regulated by Guam
constitutes the “business of insurance.” U.S. v. Del. Dep’t of Insur., 2021 WL 3012728, at *10-
*16 (D. Del. July 16, 2021), report adopted, 2021 WL 4453606, at *10 (D. Del. Sept. 29, 2021),
appeal docketed, No. 21-3008 (3d Cir. Nov. 1, 2021) (argued Nov. §, 2022). If it does not, the
inquiry ends, and the McCarran-Ferguson Act does not apply. See id. at *10. If the threshold
question is answered in the affirmative, then reverse preemption will apply if three requirements
are met: (i) the federal law at issue does not specifically relate to the business of insurance; (ii)
the state law regulating the activity was enacted for the purpose of regulating the business of
insurance; and (iii) applying federal law would invalidate, impair or supersede the state law. Id.
at *9.

In framing the challenged conduct, the Bankruptcy Court cited the channeling of Lujan
Claimants’ direct action claims against insurance companies to the Settlement Trust. Channeling
those claims, they assert, runs counter to the Guam direct action statute which provides that
Lujan Claimants may sue insurers directly. The Guam direct action statute provides:

Liability Policy: Direct Action. On any policy of liability insurance the injured

person or his heirs or representatives shall have a right of direct action against the

insurer within the terms and limits of the policy, whether or not the policy of

insurance sued upon was written or delivered in Guam, and whether or not such

policy contains a provision forbidding such direct action, provided that the cause

of action arose in Guam. Such action may be brought against the insurer alone, or

against both the insured and insurer.

22 G.C.A. § 18305. As the Bankruptcy Court observed, the Guam statute does focus on who can
sue an insurance company. But that observation does not resolve whether this conduct amounts

to the “business of insurance.” In re Boy Scouts of Am., 624 B.R. at 581. The Bankruptcy Court

noted the three criteria set forth by the Supreme Court for determining whether a particular
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practice is part of the business of insurance: “(1) whether the practice has the effect of
transferring or spreading a policyholder’s risk; (2) whether the practice is an integral part of the
policy relationship between the insurer and the insured; and (3) whether the practice is limited to
entities within the insurance industry.” Del. Dep’t of Insur., 2021 WL 3012728, at *13 (citing
Sabo v. Metro. Life Ins. Co., 137 F.3d 185, 191 (3d Cir. 1998)). As the Bankruptcy Court noted,
“None of these criteria is necessarily determinative in itself.” In re Boy Scouts of Am., 624 B.R.
at 581 (citing Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 129 (1982)).

Applying these factors, the Bankruptcy Court explained that, “permitting an injured party
to sue his offender’s insurer” (1) “does not transfer or spread the risk between the insurer and the
insured”; (2) “is not an integral part of the policy relationship between the insurer and the
insured”; and (3) “is not directed at parties in the insurance industry, or even a purchaser of
insurance.” In re Boy Scouts of Am., 624 B.R. at 581. The Bankruptcy Court thus concluded
that the Guam direct action statute does not regulate the “business of insurance”:

The Guam direct action statute is not directed at the relationship between the

insured and the insurer and it does not dictate the terms of the insurance policy.

Instead, it is aimed at a non-party to the insurance contract and a party adverse to

both the insured, if liability is disputed as it is here, and the insurer. It is not

aimed at policyholder protection, but rather at the protection of a stranger to the

contract.

Id. Noting these factors are “the starting point of the inquiry,” the Bankruptcy Court turned to
the Supreme Court’s guidance as to the “business of insurance” in National Securities:

Certainly the fixing of rates is part of [the “business of insurance™] . . . [t]he

selling and advertising of policies . . . and the licensing of companies and their

agents . . . are also within the scope of the statute. Congress was concerned with

the type of state regulation that centers around the contract of insurance . . . . The

relationship between insurer and insured, the type of policy which could be

issued, its reliability, interpretation, and enforcement—these were the core of the

“business of insurance.” Undoubtedly, other activities of insurance companies

relate so closely to their status as reliable insurers that they to[o] must be placed

in the same class. But whatever the exact scope of the statutory term, it is clear
where the focus was—it was on the relationship between the insurance company
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and the policyholder. Statutes aimed at protecting or regulating this relationship,
directly or indirectly[,] are laws regulating the “business of insurance.”

Id. at 581-82 (quoting National Securities, 393 U.S. at 460). Notwithstanding that the Guam
direct action statute arguably could fall into the “enforcement” language used by the Supreme
Court, the Bankruptcy Court observed that the statute “in no way protects or regulates the
relationship between the insurance company and the policyholder. In other words, it is not for
the protection of policyholders.” Id. at 582.

Finally, the Bankruptcy Court cited the District of Guam’s own construction of such
statutes, including its explanation that “[d]irect action statutes serve the general purpose of
permitting an injured person to sue the liability insurance carrier directly; thereby, protecting
the public at large by providing remuneration from the financially responsible entity.” Heikkila
v. Sphere Drake Ins. Underwriting Mgmt., Ltd., 1997 WL 995625, at *4 (D. Guam Aug. 29,
1997). Indeed, as the Bankruptcy Court noted, the Guam District Court has described the direct
action as procedural in nature, not substantive: the statute is “not a cause of action, but merely a
citation of a procedural statute that enables a [p]laintiff to name [a defendant’s] insurer(s) in
any substantive claim (s)he may have against [defendant].” In re Boy Scouts of Am., 642 B.R.
at 583 (quoting Cruz Reyes v. United States, 2010 WL 5207583, at *7 (D. Guam Dec. 15,
2010)). “The goal of this statute,” the Bankruptcy Court explained, is therefore “not
policyholder protection nor does it change the payment provisions of the policy or the spread of
risk between the insurer and insured. Instead, it is a procedural law granting standing to sue or,
at best, some collection remedy for a creditor of the policyholder in the event the creditor can
prove the policyholder's liability and the policy covers the loss.” Id.

I agree with the Bankruptcy Court’s analysis. As the Bankruptcy Court explained, “the

Supreme Court has steadily focused on who the state statute is aimed at and what it is meant to
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protect,” id. at 582, holding that even where a state statute expressly addresses insurance
companies, the statute nonetheless falls outside of the McCarran-Ferguson Act if—like the
Guam direct action statute—the relevant provision is aimed not at protecting policyholders but
instead at benefitting third parties.

The cases cited in the Confirmation Opinion further support the Bankruptcy Court’s
conclusion. For example, in National Securities, the Supreme Court held that a state statute
protecting the stockholders of insurance companies in insurance-company mergers did not
involve the “business of insurance.” 393 U.S. at 460. “It is true that the state statute applies
only to insurance companies.” Id. But it “regulate[s] . . . the relationship between a
stockholder and the company,” whereas “the statutory term” “business of insurance” focuses
“on the relationship between the insurance company and the policyholder.” Id. Likewise, in.
Fabe, the Court held that a state statute governing the priority of payment in insurance-
company liquidations regulated the “business of insurance” only to the extent the statute
protected policyholders, but not to the extent it protected employees and general creditors.
Fabe, 508 U.S. at 505-06, 508-10. The same is true here. As the District Court of Guam has
emphasized, it is merely “a procedural law granting standing to sue,” Cruz Reyes, 2010 WL
5207583, at *7, in order to “protect[] ... a stranger to the contract.” In re Boy Scouts of Am.,
642 B.R. at 581. Because that stranger’s rights remain entirely dependent on the insured’s
rights, which in turn are unaffected by the statute, the statute does not regulate the “business of
insurance” and hence does not preempt the Bankruptcy Code’s free-and-clear sale provisions or
other provisions that support the channeling of claims to the Litigation Trust.

Arguing that the Bankruptcy Court erred in reaching this conclusion, Lujan Claimants
cite several decisions construing direct action statutes under Louisiana, Georgia, and New York

law. According to Lujan Claimants, each of these cases concluded that the direct action statute
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at issue was a law governing the business of insurance. None of these decisions requires a
different outcome.

In Evans, the district court held that Louisiana’s direct action statute was enacted for the
purpose of regulating the business of insurance. Evans v. TIN, Inc., 2012 WL 2343162, at *10 &
n.20 (E.D. La. June 20, 2012). As Settling Insurance Companies point out, this case did not
involve the Bankruptcy Code or the Guam direct-action statute, but instead held that a Louisiana
direct-action statute involved the business of insurance and reverse-preempted the Federal
Arbitration Act. As The Bankruptcy Court noted, Evans is distinguishable for several reasons.
That court downplayed the fact that the Louisiana statute regulates the insured-injured person
relationship, not the insurer-insured relationship, addressing it in a footnote. In re Boy Scouts of
Am., 642 B.R. at 583; Evans, 2012 WL 2343162, at *10 & n.20. The Evans court found this
distinction immaterial because the Louisiana statute, unlike the Guam statute, had a broader
purpose of requiring that all insurance policies be executed for the benefit of injured persons as
well as policyholders. Id. at 583-84; Evans, 2012 WL 2343162, at *10 & n.20. Finally, the
Guam District Court has stated that the Louisiana direct action statute has “no binding, and little
persuasive, effect” on Guam’s direct action statute. Heikkila, 1997 WL 995625, at *4 n.4. 1
agree with Settling Insurance Companies that, to the extent Evans’s brief discussion can be read
to mean that a direct-action statute like Guam’s necessarily regulates the “business of insurance,”
it conflicts with the Supreme Court’s narrow reading of reverse-preemption under the McCarran-
Ferguson Act.

The Wadsworth decision cited by Lujan Claimants is also distinguishable because it does
not address whether a direct action statute regulates the “business of insurance.” At issue in that
case was the federal Liability Risk Retention Act (‘LRRA”). The LRRA permits risk retention

groups—liability insurance companies, owned and operated by members, offering commercial
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liability insurance for the mutual benefit of those owner-insureds, who must be exposed to
similar risks and be members of the same industry. See 15 U.S.C. § 3901(a)(4). The LRRA also
contains sweeping preemption language that sharply limits the authority of states to regulate,
directly or indirectly, the operation of risk retention groups chartered in another state. See id. §
3902(a)(1) (preempting “any State law . . . to the extent that such law [] would . . . make
unlawful, or regulate, directly or indirectly, the operation of a risk retention group”). In
Wadsworth, a risk retention group domiciled in Arizona was sued under the New York direct
action statute and argued that New York statute was preempted by the federal LRRA.

Thus, unlike the case at bar, reverse preemption under the McCarran-Ferguson Act was
not at issue in Wadsworth.!! In the case at bar, the Bankruptcy Court considered the threshold
question of whether the conduct regulated by the state law (the Guam direct action statute)
constitutes the “business of insurance”—i.e., “the relationship between insurer and insured”—
such that the McCarran-Ferguson Act may apply to “reverse preempt” the applicable federal
law—Bankruptcy Code provisions supporting the Channeling Injunction. Wadsworth, on the
other hand, considered not whether the conduct regulated by the state law (New York’s direct
action statute) regulated the “business of insurance” for purposes of application of the McCarran-
Ferguson Act, but rather, whether the New York direct action statute “regulate[d], directly or
indirectly, the operation of [the] risk retention groups” chartered in another state, such that the
direct action statute was preempted by LRRA. See Wadsworth, 748 F.3d at 105-08. As the

Second Circuit observed, despite “the general presumption, specifically reinforced by the

1 The McCarran-Ferguson Act precludes the application of a federal statute in the face of state
law “enacted ... for the purpose of regulating the business of insurance,” if the federal statute
does not “specifically relat[e] to the business of insurance,” and would “invalidate, impair, or
supersede” the state’s law. See Fabe, 508 U.S. at 500-01. As the Wadsworth court noted, the
federal statute at issue, the LRRA, “is, without question, a federal statute that specifically relates
to the business of insurance.” Wadsworth, 748 F.3d at 109.
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McCarran—Ferguson Act, that insurance regulation is generally left to the states, the language
and purpose of the LRRA clearly announce Congress’s explicit intention to preempt state laws
regulating risk retention groups.” Id. at 105-06. Whether the New York direct action statute
regulated ri/sk retention groups in violation of the LRRA—not the business of insurance—was
the primary inquiry in Wadsworth, and therefore it is not instructive here.

Notwithstanding that Wadsworth is not analogous, Lujan Claimants rely on dicta in
which the court notes that the New York direct action statute “was undoubtedly enacted to
regulate the business of insurance.” Wadsworth, 748 F.3d at 109. As discussed, this
determination was not necessary to the ultimate holding in the case, and the only support for its
conclusion that the New York direct action statute was enacted to regulate the business of
insurance is that the statute “requires insurance policies issued in that state to contain a provision
permitting a direct action against a tortfeasor’s insurer.” See id. While it is possible that a direct
action statute requiring policy language aimed at protecting policyholders—as opposed to
benefitting third parties—may be read as regulating the “business of insurance,” such language is
not present in the New York direct action statute (or the Guam direct action statute), and |
Wadsworth undertook no relevant analysis.

Like Wadsworth, the Reis decision involved a Georgia direct action suit against a risk
retention group that was governed by the LRRA and not chartered or domiciled in Georgia.

Reis v. OOIDA Risk Retention Group, Inc., 303 Ga. 659, 665-66 (2018). At issue was whether
the LRRA preempted Georgia’s motor carrier and insurance carrier direct action statutes with
respect to risk retention groups, thus precluding the direct action against the risk retention group.
Reis, 303 Ga. at 659. Like Wadsworth, the Reis court looked to LRRA’s provision § 3902(a)(1),
which provides in relevant part that “a risk retention group is exempt from any State law . . . to

the extent that such law . . . would make unlawful, or regulate, directly or indirectly, the
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operation of a risk retention group.” Reis, 303 Ga. at 661 (quoting 15 U.S.C. § 3902(a)(1)). The
trial court concluded that LRRA preempted Georgia's direct action statutes after finding that the
statutes would ““regulate, directly or indirectly the operation of the risk retention group as
prohibited by 15 [USC] § 3902 (a)(1).” Id. at 662-63. Plaintiffs argued on appeal that Georgia’s
direct action statutes did not “regulate the operation of risk retention groups” but rather were
“financial responsibility laws,” as set forth in 15 U.S.C. § 3905(d). Because nondomiciliary
states have the authority to specify acceptable means for risk retention groups to demonstrate
“financial responsibility,” as a condition for granting the risk retention group a license or
permitting it to undertake specified activities within the state's borders, plaintiffs argued that
Georgia’s direct action statutes were not preempted by the LRRA. The Georgia Supreme Court
disagreed. See id. at 666.

Like Wadsworth, Reis focused on whether direct action statutes at issue “regulate[d] the
operation of risk retention groups”!>—not the “business of insurance”—such that they would be
preempted by the LRRA. Reis did not address the McCaﬁan—Ferguson Act or consider whether
the Georgia direct action statutes regulated the “business of insurance” for purposes of a reverse

preemption analysis. None of Evans, Wadsworth, and Reis require a different outcome.

12 In determining whether Georgia’s direct action statutes would “regulate the operation of risk
retention groups,” the Reis court looked to LRRA’s § 3902 exemptions, which specifically apply
to “laws governing the insurance business.” 15 U.S.C. 3902(b). Construing the term “insurance
business,” the Reis court referenced the “business of insurance” analysis applied in Pireno. The
Supreme Court in Pireno had to determine whether an insurer’s use of a peer review committee
constituted the “business of insurance” exempted from antitrust laws by the McCarran-Ferguson
Act, so Pireno looked to the recognized factors: whether the practice effectively transfers or
spreads a policyholder’s risk; whether it is an integral part of the contractual relationship
between the insurer and the insured; and whether the practice is limited to entities within the
insurance industry. See Reis, 303 Ga. at 665 (citing Pireno, 458 U.S. at 129). Lujan Claimants
make much of the Reis court’s conclusion that “[t]he direct action statutes would impact
operation of the business of insurance of a risk retention group,” but, as discussed, this is not the
relevant inquiry. Id. at 665-66.
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[ find no error in the Bankruptcy Court’s careful application of the Third Circuit standard
of Sabo or its conclusion that the Guam direct action statute does not regulate the “business of
insurance” as that term is used in the McCarran-Ferguson Act.

D. BSA Demonstrated By Preponderance of Evidence that the Plan Meets the
Requirements of the Bankruptcy Code

A debtor must prove by a preponderance of the evidence that its proposed plan satisfies
all requirements of § 1129 of the Bankruptcy Code. See, e.g., In re Tribune Co., 464 B.R. 126,
151-52 (Bankr. D. Del. 2011), aff’’d in part, 587 B.R. 606 (D. Del. 2018). Ireview de novo the
Bankruptcy Court’s conclusions under § 1129. In re Tribune, 587 B.R. 606, 612 (D. Del. 2018)
(“reviewing de novo the Bankruptcy Court’s construction of Section 1129 and relevant
provisions of the Bankruptcy Code.”)

1. The Plan Satisfies the Best Interest of Creditors Test under §
1129(a)(7)

The Bankruptcy Court held that BSA had established by a preponderance of the evidence
that the Plan satisfies the requirements of § 1129(a)(7) of the Bankruptcy Code. In re Boy Scouts
of Am., 642 B.R. at 665-66 (having determined “that holders of Direct [Abuse] Claims will [be]
paid in full under the Plan. [Thus,] the Plan, by definition, meets the best interest test as to
claimants in Class 8 [Direct Abuse Claims]”). Determination of liquidation value is a factual
inquiry, and this Court reviews that finding for clear error. In re Akorn, Inc., 2021 WL 4306222,
at *13 (D. Del. Sept. 21, 2021) (citing In re PWS Holdings, 228 F.3d at 250).

Lujan Claimants assert that the Plan fails § 1129(a)(7)’s “best interest of creditors” test
because Lujan Claimants would be able to pursue various claims and direct action rights against
non-debtor Local Councils, Chartered Organizations, and Insurers in a chapter 7 liquidation,
which claims and rights are enjoined under the Plan. (See D.I. 40 at 66-71). This argument fails

on multiple grounds.

96




Section 1129(a)(7), known as the “best interest of creditors test,” is a protection for
individual creditors whose claims are impaired. In re Boy Scouts of Am., 642 B.R. at 661 (citing
Bank of America Nat'l Trust & Sav. Ass'nv. 203 N. LaSalle II, 526 U.S. 434, 441 n.13 (1999)).
It provides that, even if voting results in an accepting class, a plan may not be confirmed unless
each holder of a claim has accepted the plan or “will receive or retain under the plan on account
of such claim . . . value, as of the effective date of the plan, that is not less than the amount that
such holder would so receive or retain if the debtor were liquidated under chapter 7 of this title
on such date.” Id. (quoting 11 U.S.C. § 1129(a)(7)).

To satisfy that requirement, BSA prepared a liquidation analysis for BSA and Related
Non-Debtor Entities. (See Bankr. D.I. 9280 § 240). This analysis demonstrates that the Plan
satisfies § 1129(a)(7). Although not required to do so, BSA also prepared a consolidated
liquidation analysis of the Local Councils. Id. BSA further adjusted its analysis to account for
the impact of a hypothetical liquidation on insurance recoveries. (See id. §241). Based on these
liquidation analyses, as supported by the uncontroverted expert testimony of Mr. Whittman, BSA
confirmed—and the Bankruptcy Court agreed—that each class of creditors receives equal or
better treatment under the Plan than under a hypothetical liquidation. See In re Boy Scouts of
Am., 642 B.R. at 666 (“each Class of claims is receiving more than it would in a chapter 7
case.”); Bankr. D.I. 9280 §242. It further “determined based on the record presented that Class
8 holders of Direct [Abuse] Claims will be paid in full under the Plan” and thus “the Plan, by
definition, meets the best interest test as to claimants in Class 8.” Id. No party, including Lujan
Claimants, offered any evidence to rebut BSA’s liquidation analysis. See id. at 664 (noting that
“[n]o party cross-examined Mr. Whittman on his liquidation analysis or, [except for certain other

objections not raised on appeal], in any way challenged Mr. Whittman’s specific calculations,
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assumptions or conclusions”). There is, therefore, no support for Lujan Claimants’ challenges to
the Bankruptcy Court’s best interest of creditors determination.

As to Lujan Claimants’ argument that the Plan fails the best interest test of § 1129(a)(7)
because they would be able to pursue various claims and direct action rights against non-debtor
Local Councils, Chartered Organizations, and insurers in a chapter 7 liquidation, this argument
assumes without evidence that such actions would result in greater recoveries. (D.I. 40 at 66-
70). Lujan Claimants argue that in a chapter 7 scenario, certain maximum insurance coverage
limits would be available to satisfy their disputed claims. BSA counters that Lujan Claimants
submitted no evidence to support this contention or to demonstrate that it would hold true in a
chapter 7 liquidation. (D.I. 66 at 230-31). Lujan Claimants’ arguments also fail, BSA argues,
because (a) the Plan satisfies the plain language of § 1129(a)(7), (b) the Lujan Claimants’ claims
against Chartered Organizations are too speculative to be included in any liquidation analysis,
and (c) the Plan provides for payment in full of Abuse Claims. Iagree with BSA.

a. The Plan Satisfies the Plain Language of § 1129(a)(7)

Lujan Claimants assert that BSA was required to include the value of claims released
against third parties under the Plan in their liquidation analysis. (D.I. 40 at 70-71). Section
1129(a)(7) requires only that an impaired creditor “receive or retain under the plan on account of
such claim or interest property of a value, as of the effective date of the plan, that is not less than
the amount that such holder would so receive or retain if the debtor were liquidated under
chapter 7.” 11 U.S.C. § 1129(a)(7). The “plain language” of § 1129(a)(7) does not support the
Lujan Claimants® argument because the text focuses only on claims against the debtor. In re Boy
Scouts of Am., 642 B.R. at 665. “[A]s a matter of grammar,” the required comparison under §
1129(a)(7) “is between the amount that the objecting creditor would receive under the plan on

account of its claim and what it would ‘so’ receive—that is, on account of its claim—if the
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debtor were liquidated under chapter 7.” Id. at 663 (quoting Purdue Pharma, 633 B.R. at 110).
The amount that a creditor may receive or retain on account of claims against third parties in a
liquidation is therefore irrelevant. I agree with the Bankruptcy Court that this plain-text
interpretation correctly “leaves an analysis of third-party releases to the relevant third-party
standard (in the Third Circuit, Continental).” Id. Finally, the Bankruptcy Court’s interpretation
of the best interest of creditors test is grounded in established precedent.!?

Lujan Claimants rely on an out-of-circuit bankruptcy court decision, In re Conseco, for
the proposition, “A plan of reorganization is unconfirmable for violating the best interests of
creditors test where the plan requires that creditors who are entitled to a Chapter 7 liquidation
distribution must release nondebtors in order to receive any payment under the Chapter 11 plan.”
(See D.1. 40 at 67 (citing In re Conseco, Inc., 301 B.R. 525, 527-28 (Bankr. N.D. III. 2003))).
However, the statement Lujan Claimants rely upon was made in dicta describing a prior version

of the plan at issue in the decision. The plan at issue in Conseco included a settlement whereby

certain creditors who accepted additional consideration under a plan also agreed to third-party

13 See, e.g., Purdue Pharma, 633 B.R. at 110 (holding that the plain language of section
1129(a)(7) does not require that a liquidation analysis include an analysis of a claimant’s rights
against third parties in a liquidation); W.R. Grace, 475 B.R. at 149-50 (concluding that the best
interest test considers only the amount that claimants would obtain from the estates in a
hypothetical chapter 7 liquidation, not the amount claimants would allegedly recover from the
estates’ insurers); In re Plant Insulation Co., 469 B.R. 843, 887 (Bankr. N.D. Cal. 2012)
(explaining that the “most natural interpretation of section 1129(a)(7) is that it addresses only the
amount the dissenting creditor would receive or retain on its claim against the debtor” in a
hypothetical chapter 7 scenario); see In re Dow Corning, 237 B.R. 380, 411 (Bankr. E.D. Mich.
1999) (holding that the best interest test examines only the dividend the creditor would receive
from the chapter 7 trustee—and only that amount—for comparison with the dividend available
under the plan” and observing that courts applying the nearly identical test under chapter 13
“uniformly hold that amounts obtainable from other sources, such as guarantors, are irrelevant”
to the inquiry). But see In re Ditech Holding, 606 B.R. 544, 610-14 (Bankr. S.D.N.Y. 2019)
(holding that, in the context of a § 363 sale under a plan, certain estimable third party interests
must be included in the liquidation analysis) and In re Quigley Co., 437 B.R. 102, 145 (Banks.
S.D.N.Y. 2010) (finding that the value of third party derivative claims could be estimated and
therefore must be included in the liquidation analysis).
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releases. Conseco, 301 B.R. at 528. A group of creditors challenged the releases, but the court
found that because the releases were voluntary, they were not “compulsory releases that would
require justification by special circumstances.” Id. at 527. Conseco’s holding therefore did not
call into doubt the cases in this circuit finding that “the condition requiring a release in order to
receive a distribution does not violate the best interest of creditors test.” In re Wash. Mut., Inc.,
461 B.R. 200, 251 (Bankr. D. Del. 2011), unrelated parts vacated, 2012 WL 1563880 (Bankr. D.
Del. Feb. 24, 2012).

b. Lujan Claimants’ Claims Against Chartered Organizations
Are Too Speculative to be Included in a Liquidation Analysis

Even assuming that, in some circumstances, claims against non-debtors should be
considered under § 1129(a)(7), Lujan Claimants’ claims against certain non-Debtor entities are
speculative. They have offered no evidence to estimate their claims nor any expert or other
testimony to suggest the insurance coverage that they claim exists is valid or collectible. As the
Bankruptcy Court recognized, in the few cases where a court has included claims against third
parties in the best interest test, they have done so when such claims “are neither speculative nor
incapable of estimation and exist as of the date of the hypothetical chapter 7 case.” In re Boy
Scouts of Am., 642 B.R. at 663; see also Ditech Holding, 606 B.R. at 610-14 (holding that “when
weighing [third-party] claims in a liquidation analysis, the claims cannot be speculative or
incapable of estimation”); Quigley, 437 B.R. at 145 (same). The Bankruptcy Court distinguished
the chapter 11 cases from Ditech and Quigley, noting that there are “82,209 different claims
against tens of thousands of different third-parties such that it would be impossible to value any
particular claims.” In re Boy Scouts of Am., 642 B.R. at 664. In response to Lujan Claimants’
speculation that their claims are worth substantial amounts, the Bankruptcy Court noted that, on

average, “[each of] the prepetition settlement of claims against BSA for Abuse committed by the
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same perpetrator, Brouillard . . . settled for $57,000.” Id. If Lujan Claimants’ claims and
potential recoveries in a chapter 7 liquidation were not highly speculative and unliquidated, but
instead could be reliably calculated, they should have produced evidence to that effect to rebut
BSA’s liquidation analysis.
c. The Plan Provides for Payment in Full of Abuse Claims

Finally, the Plan satisfies the best interest of creditors test because the Lujan Claimants
are likely to be paid in full. Regardless of whether claims against third parties are included in the
best interest test, the Bankruptcy Court’s determination that the holders of Abuse Claims will
likely be paid in full necessarily shows that “the Plan, by definition, meets the best interest test as
to claimants in Class 8.” Id. at 666 (citing Quigley, 437 B.R. at 145).

For these reasons, I find no etror in the Bankruptcy Court’s conclusion that BSA
demonstrated by a preponderance of the evidence that the Plan satisfies § 1129(a)(7).

2. The Plan Properly Classifies the Claims of Lujan Claimants Pursuant
to § 1122(a)

Lujan Claimants complain that the Plan violates § 1122 of the Bankruptcy Code because
their claims are not “substantially similar” to other Direct Abuse Claims in Class 8; unlike other
creditors in Class 8, Lujan Claimants argue, they hold direct action rights against Insurers. (D.L
40 at 71-72). Additionally, they are subject to “an open civil statute of limitations to bring suit
for child sexual abuse,” and therefore “should have been separately classified.” (Id. at 72). The

Bankruptcy Court rejected these arguments. See In re Boy Scouts of Am., 642 B.R. at 633-34.14

14 As BSA notes, the issue raised by Lujan Claimants is a purely academic one, as the
Bankruptcy Court has found that Direct Abuse Claims will likely be paid in full, and Lujan
Claimants have offered no grounds for error. The class in which the Lujan Claimants are placed
does not matter if they are paid all they could be due. Thus, they are not “parties aggrieved”
with appellate standing on this issue.
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Section 1122(a) provides that “a plan may place a claim or interest in a particular class
only if such claim or interest is substantially similar to the other claims or interests of such
class.” 11 U.S.C. § 1122(a). As the Third Circuit has recognized, a plan proponent has
significant flexibility in creating multiple classes under a plan of reorganization so long as a
reasonable basis exists and all claims in a particular class are substantially similar. See, e.g.,
John Hancock Mut. Life Ins. Co. v. Route 37 Bus. Park Assocs., 987 F.2d 154, 158-59 (3d Cir.
1993) (explaining that classification is proper in a cram-down case where each class represents a
voting interest “sufficiently distinct'and weighty to merit a separate voice in the decision whether
the proposed reorganization should proceed™); In re Armstrong World Indus., Inc., 348 B.R. 136,
159 (Bankr. D. Del. 2006) (explaining that § 1122 is satisfied “when a reasonable basis exists for
the structure, and the claims or interests within each particular class are substantially similar”).
The Bankruptcy Court concluded that the Plan comported with § 1122(a), as there was a rational
basis for classifying all Direct Abuse Claims together in Class 8. In re Boy Scouts of Am., 642
B.R. at 634-35. “As to the Lujan Claimants, . . . I find that their claims against BSA are
substantially similar to other claimants in the class as they are similar in legal character vis-a-vis
BSA.” Id. at 634.

As to the direct action rights and open civil statute of limitations characteristics that
purportedly distinguish Lujan Claimants from other claims in Class 8, the Bankruptcy Court
stressed, “It is the nature of the claims being classified that is significant not the nature of other
claims or interests a creditor might have.” Id. (quoting In re AOV Indus., Inc., 792 F.2d 1140,
1150-51 (D.C. Cir. 1986) (ruling that the existence of a third party guarantor is irrelevant for
classification purposes) (internal citations omitted)). Lujan Claimants challenge this ruling,

arguing that the Bankruptcy Code requires their different treatment. (D.I. 40 at 71-72).
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Lujan Claimants’ argument is premised on their interpretation that “substantially similar”
requires that all claims within a class be identical in all respects. That is not the law. In
evaluating whether claims in the same class are substantially similar for purposes of § 1122(a),
the question is “whether the claims in a class have the same or similar legal status in relation to
the debtor.” In re Piece Goods Shops Co., 188 B.R. 778, 788 (Bankr. M.D.N.C. 1995)
(recognizing that a debtor could appropriately classify all unsecured claims, including “trade,
tort, unsecured notes, or deficiency claims of secured debtors,” in a single class); see also In re
AOV Indus., 792 F.2d at 1150-51 (noting that “the focus of the classification is the legal
character of the claim as it relates to the assets of the debtor”). Lujan Claimants’ claims share
the same legal status in relation to BSA as all other Direct Abuse Claims under the Plan. All
holders of Class 8 claims have unliquidated and unsecured personal injury claims against BSA
and, accordingly, “exhibit a similar effect” on BSA’s estates. Inre W.R. Grace, 475 B.R. at 37.
The asserted differences—direct action rights and open statutes of limitations—do not change
the character of those claims against BSA. As the Bankruptcy Court correctly observed, a direct
action right is simply a procedural right that does not change the character of the claims. See In
re Boy Scouts of Am., 642 B.R. at 634. Similarly, a statute of limitations is a defense, which does
not change the character of a personal injury claim. /d. “Indeed, it would be impracticable to
attempt to determine the relative strengths and weaknesses of 82,209 disputed, unliquidated
personal injury claims,” id., and attempt to place such substantially similar claims into multiple
classes. Nor is such an exercise required. See In re Resorts Int’l, Inc., 145 B.R. 412, 448
(Bankr. D.N.J. 1990) (“even though some class members may have stronger claims, or stronger
defenses than others, they may be classified together so long as their claims are substantially

similar and their treatment is approximately equal”).
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I find no error in the Bankruptcy Court’s determination that Debtors carried their burden
of demonstrating by a preponderance of the evidence that classification of claims was proper.

3. The Plan Provides Equal Treatment for Holders of Direct Abuse
Claims in Accordance with § 1123(a)(4)

Lujan Claimants assert that the Plan violates the equal treatment requirement of §
1123(a)(4) of the Bankruptcy Code because certain claimants are providing greater consideration
than other claimants while not being commensurately compensated in return. (See D.I. 40 at 72-
74). Specifically, they assert that (a) claimants that hold direct action rights are entitled to
greater consideration in exchange for giving up these rights, and (b) the Plan violates §
1123(a)(4) because some Survivors are enjoined from pursuing their claims directly against a
Chartered Organization while other Survivors retain this right. See id. According to BSA, both
arguments fail, and Lujan Claimants should not be permitted preferential treatment for
themselves to the detriment of other claimants. (D.I. 66 at 242-45).

Section 1123(a)(4) requires that a plan shall “provide the same treatment for each claim
or interest of a particular class unless the holder of a particular claim or interest agrees to a less
favorable treatment” for such claim. This provision means that “all claimants in a class must
have the same opportunity for recovery.” Inre W.R. Grace & Co., 729 F.3d 311, 327 (3d Cir.
2013). On this basis, the Bankruptcy Court concluded that (a) the Lujan Claimants’ direct action
rights did not warrant separate classification because such rights are procedural in nature, and (b)
“equal treatment” does not mean “equality of consideration.” In re Boy Scouts of Am., 642 B.R.
at 638. Moreover, Class 8 Direct Abuse Claims “are all disputed and unliquidated,” and “[t]he
treatment for each claimant in Class 8 is specified in the TDP, which provide each claimant

multiple avenues to liquidate his claim, at the election of the claimant.” Jd. Accordingly, Lujan

104




Claimants are receiving the same opportunity to recover on their claims, consistent with §
1123(a)(4).

Lujan Claimants do not contend that their opportunity to recover on their claims against
BSA differs in any way from other holders of Direct Abuse Claims; rather, they contend that
they are providing more consideration than other Survivors, in the form of the loss of their direct
action rights, without being appropriately compensated in exchange. As the Bankruptcy Court
correctly observed, Lujan Claimants’ unequal treatment argument is “really just the flip side of
the Lujan Claimants’ § 1122(a) argument,” in which they seek separate classification and
enhanced treatment under the Plan on account of their direct action rights. In re Boy Scouts of
Am., 642 B.R. at 637. As discussed, the Bankruptcy Court correctly concluded that Lujan
Claimants’ direct action rights do not warrant separate classification because those rights are
procedural in nature and do not give the Lujan Claimants extra substantive rights.

Lujan Claimants further contend that the Plan treats Survivors unequally as some
Survivors must release claims against Chartered Organizations and related religious entities,
while other Survivors retain their claims against such nondebtors. (See D.I. 40 at 73). “In other
words, Survivors who lose their claims against chartered organizations and related religious
entities are giving up more rights, and therefore paying more consideration, in exchange for their
distribution and while not being compensated for the loss of their claims. The Survivors who are
being compelled to surrender their claims include those who were first abused after 1975 and
those whose claims are released and enjoined under settling insurer injunctions.” (/d.) In their
plan confirmation objection, Lujan Claimants relied on their direct action rights to support their
unequal treatment argument (see Bankr. D.I. 8708 at 39-40), and BSA contends that this
additional argument—that only some holders of Direct Abuse Claims are deemed under the Plan

to release Chartered Organizations that are co-liable for their claims—was raised for the first
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time on appeal, and therefore has been waived. (D.I. 66 at 244-45). According to Lujan
Claimants, this issue was presented to the Bankruptcy Court, but Lujan Claimants cite only oral
argument and an objection, filed following the close of briefing and the trial in response to
BSA’s 7052 Motion to amend the proposed findings of fact and conclusions of law. (See D.I.
113 at 35-36 (citing Bankr. D.I. 9639 at 294-95; Bankr. D.I. 10246 at 3)).

Even assuming that Lujan Claimants have preserved this argument for appeal, they fail to
specify whether they are among the group of creditors that is supposedly being treated unequally
in being enjoined from pursuing the Chartered Organizations that are co-liable for their claims.
It is unclear how Lujan Claimants could be part of this group, however, as their claims against
the Archbishop, which is an Opt-Out Chartered Organization, are uniquely preserved. See In re
Boy Scouts of Am., 642 B.R. at 615. Regardless, as BSA points out (D.I. 66 at 245 n.88), the
judgment reduction provision set forth in Article X.N of the Plan moots any argument with
respect to unequal treatment of Survivors that may have claims against a Chartered Organization
that are not channeled, as that provision expressly contemplates this situation and instructs a
court to set off or credit a judgment in this circumstance. (D.I. 1-4 § X.N). Based on the
foregoing provisions, Lujan Claimants do not have standing to make this argument.

4. Treatment of Future Claimants

D&V Claimants argue that the treatment of current Direct Abuse Claims is not fair and
equitable as compared to Future Abuse Claims, because a holder of a Future Abuse Claim—
i.e., a minor or a person whose Abuse Claim arose prior to the Petition Date, but who was at the
time unaware of such claim as a result of “repressed memory” to the extent such concept is
recognized by the relevant state or territory—was not required to file a proof of claim by the Bar
Date. (See D.I. 41 at 80-81). According to BSA, D&V Claimants did not raise this issue in their

objections to confirmation of the Plan and have thus not preserved it for appeal. (See Bankr. D.I.
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8744; Bankr. D.1. 9017). D&V Claimants state the argument was presented to the Bankruptcy
Court, but they cite only cross-examination of the Future Claimants’ Representative (Bankr. D.I.
9482 at 112:11-124:19) and oral argument (Bankr. D.1. 9646 at 309:10-312:13) together with
their purported reservation of the right “to make additional arguments at the Confirmation
Hearing” contained in their plan objection (Bankr. D.L. 8744).1°

Assuming this issue is properly before me, however, D&V Claimants have cited no
authority supporting their contention, and the Court is aware of none. Rather, the reverse is true,
as incorporating the fair and equitable treatment of Future Abuse Claims into the Plan was
necessitated by due process concerns. The creation of a trust to compensate these claimants and
the appointment of a legal representative to act as a fiduciary for their interests in the bankruptcy
case have been endorsed by numerous courts in mass tort chapter 11 cases as appropriate
mechanisms for a debtor to comply with the requirements of due process and to obtain a
discharge from this type of claim. See, e.g., Hexcel Corp. v. Stepan Co. (In re Hexcel Corp.),
239 B.R. 564, 568-69 (N.D. Cal. 1999) (“[T]he claimants’ interests had already been represented
in the bankruptcy proceedings through the creation of the trust funds and the appointment of
class representatives. Had this not been the case, it is doubtful that plaintiffs’ claims could
properly be deemed to have been discharged in bankruptcy.”) (citing In re A.H. Robins, 838 B.R.
742, 743 (E.D. Va. 1988), aff’d, 880 F.2d 694 (4th Cir. 1989); In re Johns-Manville Corp., 36
B.R. 743, 745-46 (Bankr. S.D.N.Y. 1984)).

The channeling of Future Abuse Claims to the Settlement Trust preserves the due process

rights of these claimants, following the mechanisms approved by courts in other mass tort

15 As with other arguments raised by D&V Claimants, this argument is academic in light of the
Bankruptcy Court’s finding that Abuse Claims (which includes current Direct Abuse and Future
Abuse Claims) will be paid in full. D&V Claimants, therefore, are not “parties aggrieved” with
appellate standing on this issue.
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bankruptcy cases, while also permitting BSA to obtain the channeling and discharge injunction
and fresh start. Moreover, it is common practice in mass tort bankruptcies to classify current and
future claimants in the same class and to provide future claimants with additional time to file
their as-yet unmanifested claims. Providing holders of Future Abuse Claims with additional time
to assert their claims because, by definition, as “futures” they were unable to assert their claims
by the Bar Date, comports with principles of fairness, due process, and common sense. In any
event, all such claimants receive the same treatment, as required by § 1123(a)(4).

Finally, I reject as hyperbole D&V Claimants’ speculation that holders of Direct Abuse
Claims will have to wait “80 to 90 years” for Future Abuse Claims to be filed, during which
holders of Direct Abuse Claims will be awaiting their compensation from the Settlement Trust.
(See D.I. 41 at 80-82). First, the only competent testimony on this subject is that there are likely
only 400 Future Abuse Claims. In re Boy Scouts of Am., 642 B.R. at 556 n.246; Bankr. D I
9454 at 198:20-199:19). The addition of 400 Future Abuse Claims to the already over 82,200
current Direct Abuse Claims (0.5%) is not material, nor will it lead to the catastrophic inequity
that D&V Claimants predict. Second, as evidenced by the TDP, the Settlement Trust will be
governed by comprehensive process-oriented guidelines for paying current claims, while also
ensuring that sufficient funds remain to continue to compensate remaining current, as well as
future, claims going forward. Distributions from the Settlement Trust to current Direct Abuse
Claims will not be delayed because of Future Abuse Claims; rather, the Settlement Trustee may
make distributions to holders of current or future Direct Abuse Claims when those claims are
allowed under the procedures set forth in the TDP. (See, e.g.,, D.I. 1-4, Ex. A, Art. IX (providing
process for payment upon final determination of an Allowed Abuse Claim); D.I. 1-4, Ex. B Art.

4 (same)).
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Accordingly, D&V Claimants’ argument that the Plan is not fair and equitable to holders

of current Direct Abuse Claims lacks support.
5. The Bankruptcy Court Properly Authofized Plan Modifications

Lujan Claimants make several Plan modification-related arguments, asserting that (a)
BSA did not satisfy the correct standard required for a Rule 7052 Motion, (b) BSA’s Rule 7052
Motion impermissibly bypassed Plan-related notice requirements, and (c) the Plan was materially
and adversely modified without proper notice following confirmation. (See D.I. 40 at 74-78).

Lujan Claimants argue that the modifications were not permitted under Bankruptcy Rule
7052 as a “vehicle” to confirm an “alternative plan of reorganization.” (D.I. 40 at 74; see also id.
at 78). The record reflects that BSA timely submitted the Rule 7052 Motion, which sought to
supplement, or, in certain instances, amend, particular findings of fact and conclusions of law in
the Confirmation Opinion. Lujan Claimants posit that the BSA was required but failed to “show
manifest injustice without amendment or supplement of the Opinion or any newly discovered
evidence justifying amendment or supplement.” (See D.I. 40 at 78). As an initial matter, the
Bankruptcy Court contemplated a supplemental order that would work in tandem with the
Confirmation Opinion. (See Bankr. D.I. 10215 at 11:13-22 (Bankruptcy Court noting, “I actually
wasn’t focused on Rule 7052 which maybe applies or maybe doesn’t . . . I appreciate the timing
concern and the need to file a motion. . .. All this order is supposed to do is memorialize the
opinion to the extent that there are additional findings that needed to be made.”). In any event,
limited corrections to findings of fact were required in order to avoid future confusion or
mistakes which could result in manifest injustice for the BSA and plan supporters. (See Bankr.
D.I. 10188 at 11-16). The Bankruptcy Court clearly had authority to supplement or amend its
own Confirmation Opinion under any number of rules and provisions, including § 105(a) of the

Code.
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The record further reflects that notice of the Rule 7052 Motion was extensive, and BSA
did not “bypass requirements for plan confirmation” in violation of the twenty-eight-day notice
requirement of Bankruptcy Rule 2002(b). (See D.I. 40 at 74). As detailed above, the plan
confirmation hearing began on March 14, 2022 and lasted twenty-two trial days over a six-week
period, during which the Bankruptcy Court addressed objections from numerous parties
including the Lujan Claimants. In re Boy Scouts of Am., 642 B.R. at 550. BSA provided
extensive notice of the confirmation hearing, which was adequate and complied with the
Bankruptcy Code and Bankruptcy Rules, as set forth in a specific finding contained in the
Confirmation Order:

All necessary service and notice with respect to confirmation of the Plan,

including all releases and injunctions thereunder, on all known and unknown

creditors and other parties in interest was adequate and sufficient under the

circumstances of the Chapter 11 Cases and was in compliance with the provisions

of the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules, and no other

or further notice is necessary or shall be required.
(D.I. 1-1 IL.B). Thereafter, the record reflects that Lujan Claimants had ample time to consider
the discrete modifications requested by BSA, file objections, and participate in the hearing on the
Rule 7052 Motion. The Confirmation Opinion was issued on July 29, 2022. Any Rule 7052
Motion was required to be filed within fourteen days of the Bankruptcy Court’s issuance of the
Confirmation Opinion. The motion was timely filed on August 12, 2022. (Bankr. D.I. 10188).
On August 15, 2022, the Bankruptcy Court established an appropriate objection deadline of
August 24, 2022, and a hearing date of September 1, 2022 with respect to the Rule 7052 Motion.
(See Bankr. D.I. 10195). Lujan Claimants thus had nearly one month following entry of the
Confirmation Opinion and two weeks from the filing of the Rule 7052 Motion to object and had

at least seventeen days prior to the hearing on the Rule 7052 Motion to consider BSA’s proposed

Confirmation Order. Moreover, Lujan Claimants did in fact object to the Rule 7052 Motion and
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actually participate at the September 1, 2022 hearing. (See Bankr. D.I. 10246; Bankr. D.1. 10288
at 52:25-56:11, 79:11-80:8, 100:7-110:6).

Pursuant to the Rule 7052 Motion, BSA requested amendment of findings related to: (1)
the United Methodist ad hoc committee’s contributions, (2) a settlement with the law firm of
Pachulski Stang Ziehl & Jones, and (3) exculpation provisions in the Plan. (See Bankr. D.I.
10188 at 11-16). Lujan Claimants did not object to the amendment of any of these specific
findings, only the process by which BSA proposed the amendments. Because Lujan Claimants
did not include written objections to the specific findings in their Rule 7052 objection, they have
not preserved these arguments on appeal. Watkins v. Int'l Union Sec. Police and Fire
Professionals of Am., 2016 WL 1166323, at *4 n.4 (D. Del. Mar. 23, 2016) (argument not
included in written objections need not to be considered); Thompson v. TCT Mobile, 2020 WL
1531333, *7 n.3 (D. Del. Mar. 31, 2020) (same); In re Mallinckrodt, 639 B.R. at 892 n.178
(same). Even assuming that Lujan Claimants have preserved these arguments, however, they are
unavailing.

Lujan Claimants assert that BSA materially and adversely modified the Plan without
proper notice after confirmation to incorporate modifications that (a) resolved the RCAHC’s
objections to the Plan, and (b) implemented a fraud-prevention provision in the Confirmation
Order as required by the Confirmation Opinion. (See D.I. 40 at 74-78). At the outset, Lujan
Claimants misstate the facts and timing of the settlement that resolved the RCAHC’s Plan
objections. Lujan Claimants assert that “the Plan now includes third-party releases and
injunctions of Survivors’ claims which were not in the earlier plan, namely, the releases and
injunctions in favor of Roman Catholic Entities,” citing the definition of Roman Catholic Entities
set forth in the Confirmation Order and arguing that the Plan “now treats those undisclosed

entities as Participating Chartered Organizations.” (D.L. 40 at 74-75). But the resolution of the
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RCAHC’s Plan objections was disclosed in a term sheet filed with a mediator’s report on March
17, 2022 and announced at the beginning of the confirmation hearing with the exact language
that the Lujan Claimants argue was added after confirmation. (Bankr. D.I. 9387; Bankr. D.I.
9406 at 8:1-10:21). The mediator’s report and term sheet were also served on parties in interest,
including Lujan Claimants. (Bankr. D.I. 9442; Bankr. D.I. 9498). That notice clearly stated that
the terms of the settlement would be included in the Plan in exchange for resolution of the
RCAHC’s Plan objections, and the terms were subsequently incorporated into the modified
version of the Plan. (Bankr. D.I. 9696; Bankr. D.I. 9697). Lujan Claimants had twenty-eight
days from the disclosure of the resolution of the RCAHC Plan objection to the end of the
confirmation hearing to raise this issue, but they did not.

The settlement with the RCAHC provided for certain clarifications, which were
incorporated directly into the Plan, and the record reflects that no party objected to the RCAHC
resolution at any time prior to the issuance of the Confirmation Opinion. The RCAHC
settlement was served on, among others, the Bankruptcy Rule 2002 list parties, parties that had
filed a notice of appearance or requested notice, pro se parties, all parties entitled to vote on the
Plan or their counsel, and Chartered Organizations. (See Bankr. D.I. 9498). Lujan Claimants’
purported objection was first raised well past any conceivable deadline to do so and they never
filed any pleading challenging the RCAHC settlement. After issuing the Confirmation Opinion,
the Bankruptcy Court held multiple hearings on the form of Confirmation Order and the BSA’s
Rule 7052 Motion. Lujan Claimants’ objection to the Rule 7052 Motion, filed on August 24,
2022, does not mention the RCAHC settlement either. (See Bankr. D.1 10246). It was not until
the September 1 hearing on the Rule 7052 Motion that Lujan Claimants orally challenged the
RCAHC settlement and related clarifications to the Plan. The Bankruptcy Court ruled that the

objection was untimely:
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I am not going to change anything with respect to the Roman Catholic resolution.

It was filed . . during confirmation, but which extended way beyond the filing of

this particular resolution and any objections should have been raised at that point

in time. There was plenty of time to do it . . . . I think it was fairly covered . . . by

the [Confirmation] [O]pinion and, again, if there was a specific issue, it should

have been raised specifically.

(Bankr. D.I. 10288 at 111:1-17). Lujan Claimants have provided no evidence to support that the
waiver finding is clearly erroneous.

Finally, Lujan Claimants’ argument that the modifications are material and adverse are
unavailing. The Bankruptcy Code permits modifications of a plan “at any time” prior to
confirmation. 11 U.S.C. § 1127(a). The Bankruptcy Code further provides that all voting
creditors who previously accepted a plan will be deemed to have accepted the modified plan. Jd.
Bankruptcy Rule 3019(a) specifies that post-solicitation plan modifications do not require re-
solicitation if the modifications do not adversely change the treatment of parties who previously
voted for the plan. As such, courts have found that only “material” and “adverse” modifications
require re-solicitation. See In re Fed.-Mogul Glob. Inc., 2007 WL 4180545, at *39 (Bankr. D.
Del. Nov. 16, 2007); In re Century Glove, Inc., 1993 WL 239489, at *3 (D. Del. Feb. 10, 1993).

A plan modification is immaterial unless it will “so affect a creditor or interest holder
who accepted the plan that such entity, if it knew of the modification, would be likely to
reconsider its acceptance.” In re Am. Solar King, 90 B.R. at 824; see also In re New Power Co.,
438 F.3d 1113, 1117-18 (11th Cir. 2006) (explaining that a party’s “vote for or against a plan”
may be applied “to a modified plan unless the modification materially and adversely changes”
the party’s treatment).

Applying this standard, it is unclear how any change could be deemed material and

adverse to Lujan Claimants, when holders of Direct Abuse Claims are likely to be paid in full

under the Plan—both before and after Plan modifications were made. Notwithstanding, Lujan
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Claimants take specific issue with the definition of “Roman Catholic Entities” in the resolution
with the RCAHC, asserting that the modified definition “expands” the number of parties being
released under the Plan and captures entities that may not share insurance with BSA and may not
be Chartered Organizations. (D.I. 40 at 75-76). Lujan Claimants contend that these entities were
not adequately disclosed in connection with soliciting votes on the Plan. (/d. at 76). The record
reflects the RCAHC resolution simply clarifies that the listed entities were recognized by BSA.
(Bankr. D.I. 9386 (Twelfth Mediator's Report attaching terms of the RCAHC Term Sheet to “be
appended to and incorporated by reference in the Plan or the Confirmation Order,” defining
“Roman Catholic Entities,” and providing that the “Plan and/or the Confirmation Order shall be
amended to provide that Roman Catholic Entities other than those that have specifically opted
out of such treatment . . . shall be treated as Participating Chartered Organizations, provided that
the RCAHC withdraws its [plan] Objections . . .); Bankr. D.I. 9387 (notice of settlement
attaching RCAHC Term Sheet)).

Moreover, only “Abuse Claims” are being released under the Plan. Abuse Claims, by
definition, are claims against, among others, Limited Protected Parties such as the Roman
Catholic Entities that “alleged Scouting-related Abuse that occurred prior to the Petition Date.”
(See D.I. 1-4 Art. LA.18). If Lujan Claimants have claims against religious orders that are not
related to Scouting, those are not released under the Plan. If such claims are Scouting-related,
then they relate to claims against BSA and its insurance and are properly treated under the Plan.
The Bankrgptcy Court noted this point in the Confirmation Opinion: “Of course, the Archbishop
will have to defend non-Abuse Claims (i.e., abuse claims unrelated to Scouting) but those claims
are not covered by the BSA Insurance Policies.” In re Boy Scouts of Am., 642 B.R. at 577.

Thus, the RCAHC settlement creates no risk that the injunctions will spill past their intended

effect and the Bankruptcy Court’s jurisdiction.
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Lujan Claimants assert that a fraud-prevention provision added to the Plan to conform
with the Confirmation Opinion materially and adversely affects the Lujan Claimants such that re-
solicitation is required. (See D.I. 40 at 76-78). This argument, which implies that Lujan
Claimants’ claims would be negatively impacted by a process designed to identify and address
fraudulent claims, also must be rejected. As BSA points out, the TDP is not designed to pay
fraudulent claims; rather, the detection of fraudulent claims is also part of the review process. As
the Bankruptcy Court noted, a provision that would aid in eliminating fraudulent claims from the
claim pool is not materially adverse to Lujan Claimants; rather such a procedure can only benefit
those claimants who believe they have valid claims. (See Bankr. D.I. 10288 at 104:10-13).

The Bankruptcy Court appropriately overruled Lujan Claimants’ objections related to the
Plan modifications.

E. Indirect Abuse Claims and Judgment Reduction Provision

Non-Settling Insurance Companies Allianz and Liberty challenge the Bankruptcy Court’s
rulings on the treatment of Indirect Abuse Claims and the judgment reduction provisions set
forth in the TDP and Confirmation Order. (See D.I. 43 at 14-41).

1. The Plan’s Treatment of Indirect Abuse Claims Is Proper

Indirect Abuse Claims are claims for contribution, indemnity, reimbursement, or
subrogation with respect to Abuse Claims asserted by Local Councils, Chartered Organizations,
and Insurance Companies that are being channeled to the Settlement Trust for liquidation in
accordance with the TDP. (See D.I. 1-4, Art. IIL.B.11). Article IV.B of the TDP sets forth
specific requirements for Indirect Abuse Claims to be eligible for compensation from the
Settlement Trust. (D.I. 1-4, Ex. A, Art. IV.B). Among other things, an indirect abuse claimant
(1) must have a valid Indirect Abuse Claim, (2) “that is not subject to (a) disallowance under

section 502 of the Bankruptcy Code, including subsection (e) thereof, (subject to the right of the
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holder of the Indirect Abuse Claim to seek reconsideration by the Settlement Trustee under
section 502(j) of the Bankruptcy Code), or is not otherwise legally invalid, or (b) subordination
under sections 509(c) or 510 of the Bankruptcy Code, or otherwise under applicable law,” and
(3) must establish that (a) such claimant has paid in full the underlying liability for a Direct
Abuse Claim for which the claimant seeks payment, (b) such claimant has released the
Settlement Trust and Protected Parties from liability for the Direct Abuse Claim, and (c) the
Indirect Abuse Claim is not subject to a valid defense. (D.I. 1-4, Ex. A Art. IV. B).

Liberty and Allianz argue that the Bankruptcy Court erred in confirming the Plan because
the TDPs impermissibly shift the burden of the claims allowance process onto the holders of
Indirect Abuse Claims. (See D.I. 43 at 13). “In overruling the Insurers’ objection to the Plan as
to this issue, the Bankruptcy Court erroneously conflated claim treatment with claim allowance.”
(Id.) These arguments are not persuasive.

As noted in the Confirmation Opinion, this is an extraordinary case. In re Boy Scouts of
Am., 642 BR. at 517, 619. The difficulty in adjudicating tens of thousands of tort claims in
bankruptcy cases has led to the creation of streamlined procedures, like the TDPs, to resolve tort
claims under a trust in numerous cases. The TDPs establish an orderly, alternative mechanism to
verify, evaluate, and resolve Abuse Claims, which predominantly involve state law issues,
without overwhelming the Bankruptcy Court. To litigate tens of thousands of claims before the
Bankruptcy Court would take decades and would result in uncertainty and delay. Moreover,
considerable resources would be expended litigating claims, diminishing the assets available for
distribution to Survivors. The TDPs avoid this outcome by permitting Abuse Claims to be
resolved in an effective, fair, and cost-efficient manner, maximizing overall distributions to
Survivors. Providing procedures to facilitate this process and to encourage settlement and

compromise promote important policies of the Bankruptcy Code and should be encouraged. See,
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e.g., Inre Martin, 91 F.3d at 393 (“[t]o minimize litigation and expedite the administration of a
bankruptcy estate, ‘[c]Jompromises are favored in bankruptcy™); In re Elder, 325 B.R. 292, 298-
300 (N.D. Cal. 2005) (finding “the Plan merely attempts to reduce the number of time-
consuming objection hearings by offering parties a chance to settle claims objections through the
Plan Administrator prior to requesting a hearing before the court,” and “[sJuch compromises
should be encouraged in the bankruptcy context.”).

If a holder of an Indirect Abuse Claim disagrees with the Trustee’s decision regarding its
Indirect Abuse Claim, the claimant may seek de novo review. (See D.I. 1-4, Ex. A, Art. XI.C).
As the Bankruptcy Court observed, “the indirect abuse claimants are entitled to a review in front
of me and they can argue whatever they want to argue with respect to burden shifting at that
point in time and who has the burden when they’re in front of me, if that’s where they want to
be.” (Bankr. D.I. 10288 at 89:16-20). Thus, the rights of holders of Indirect Abuse Claims
under § 502 of the Bankruptcy Code are protected.

As other courts have noted, so long as claims may receive judicial review, “there is
nothing inherently inappropriate” about a plan administrator (or the trustee) “being given the
ability to compromise and settle claims objections.” In re Elder, 325 B.R. at 298-300.

According to Liberty and Allianz, the Bankruptcy Court failed to recognize the
distinction between claim allowance and claim treatment, foreclosing them from arguing that the
Plan’s claims allowance provisions for Indirect Abuse Claims are improper. (See D.I. 43 at 21-
25). The central premise underlying Liberty and Allianz’s plan objection (and argument on
appeal) is that the TDPs treated Indirect Abuse Claims unfairly and inequitably compared to
Direct Abuse Claims. (See, e.g., Bankr. D.I. 8778 § 5, 19, 29 & 33; Bankr. D.I. 8698 § 1). The
Bankruptcy Court considered and overruled these objections in that context. “To the extent that

Liberty and/or Allianz object to the process of resolving Indirect Abuse Claims because it is
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different than the process for resolving Direct Abuse Claims, this objection is overruled. It is
evident that the claims are different in nature and the factors and analysis that go into resolving
these claims are, of necessity, different.” In re Boy Scouts of Am., 642 B.R. at 672.

The goal of the TDPs is to avoid litigating tens of thousands of claims. To achieve this
goal—as countless other mass-tort trusts have done—the TDPs request that claimants, both for
Direct and Indirect Claims, provide relevant information. This requirement is not, as Liberty
and Allianz contend, an “unjustified burden” or “a gauntlet of requirements.” To the contrary,
“the requested information is simply a necessary means of procedural efficiency.” See Inre
Heath, 331 B.R. 424, 436-37 (B.A.P. 9th Cir. 2005) (agreeing with the “majority” of courts that
in the context of claim objections, “creditors have an obligation to respond to formal or informal
requests for information™); In re Hopkins Fabrication, LLC, 2022 WL 1237794, *20-21 (D.
Conn. Apr. 26, 2022) (following Heath and noting Heath requires creditors to provide requested
information “whether or not the proof of claim constitutes prima facie evidence of the claim’s
validity and amount”). Requesting sufficient documentation from sophisticated parties to aid
this process, while also affording judicial review, is not a remarkable procedure. It does not
violate the Bankruptcy Code or the Bankruptcy Rules.

2. The Plan’s Treatment of Intra-Insurer Contribution Claims Is
Appropriate

Allianz and Liberty assert that the Plan fails in regard to their potential “Recovery
Claims.” By “Recovery Claims,” they mean contribution or similar claims against the Settling
Insurance Companies (which are enjoined by the Plan). Such claims would arise if a coverage
court!® enters a judgment requiring a non-settling insurance company (such as Allianz and

Liberty) to pay more than their share of liability for a particular Abuse Claim or Claims, and

16 A coverage court is simply any court handling coverage litigation.
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some of that liability is otherwise allocable to Settling Insurance Companies. Allianz and
Liberty contend that the Plan’s judgment reduction provisions do not provide an adequate
remedy for such Recovery Claims. (See D.I. 43 at 25-41). First, Allianz and Liberty complain
that “the judgment reduction clause does not fairly compensate [them] for the loss of [Recovery]
claims,” including their contribution claims. (Id. at 27-37). Second, Allianz and Liberty take
issue with the judgment reduction provision, which provides that any reduction to which an
Insurer is entitled may not be offset from the underlying judgment until the reduction is “final
and nonappealable,” whereas the full (unreduced) underlying judgment is not so restricted.” (See
id. at 37-41). Accordingly, Allianz and Liberty assert that the Trust may require payment of the
underlying judgment before they have the opportunity to offset via a Recovery Claim.

a. Judgment Reduction Is an Adequate Remedy for the Recovery
Claims

Allianz and Liberty argue that the Plan does not fully compensate their contingent future
Recovery Claims against Settling Insurers in all circumstances, and, thus, the Plan should not
have been confirmed. As BSA and the Future Claimants’ Representative point out (D.I. 66 at
267-68; D.I. 81 at 36-37), the Recovery Claims are not constitutionally protected property rights,
and they are adequately protected by the Plan’s judgment reduction provisions.

Recovery Claims arise only where one insurer has paid “more than its fair share” for
claims against its insured. See McDermott, Inc. v. AmClyde, 511 U.S. 202, 209, 215 (1994).
Here, as BSA and the Future Claimants’ Representative argue, it is unlikely that Insurers will
ever be required by judgment to pay “more than their fair share” in the first instance. (D.I. 81 at
81; D.I. 66 at 266-67). Under the TDPs, only the Trust may assert claims for coverage against
Insurers. (See D.I. 1-4,t Ex. A, Art. X). In other words, the Insurers will never be the subject of

a judgment directly for an Abuse Claim. Thus, any judgment against an Insurer will be rendered
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by a coverage court—which will apply the terms and conditions of their policies that provide, for
example, that the policy only provides coverage excess of the Settling Insurance Companies—
and which will enter a judgment consistent with those policies.

Allianz and Liberty concede that usually (i.e., to the extent their contribution claim
against a Settling Insurer does not exceed the underlying judgment from which it arises), an
insurer’s rights are protected by the existing judgment reduction clause. (See D.I. 43 at 4-5).
The issue Allianz and Liberty complain of only occurs if the claim against a Settling Insurance
Company exceeds the judgment against it, which they posit may occur with respect to “defense
costs associated with [an] Insurance Action and/or Abuse Claim,” that it has successfully
defended. (D.I. 43 at 35). In such circumstances, Allianz or Liberty would obtain a judgment
against the Trust (since suits against the Settling Insurance Companies have to be brought against
the Trust) that exceeds whatever it owes the Trust. First, Allianz and Liberty provide no support
for the proposition that they would ever have a Recovery Claim against Settling Insurance
Companies for the costs of defending a coverage action. Second, despite their complaints, the
TDPs streamline and reduce defense costs by resolving claims consensually through an out-of-
court process. Thus, the likelihood that an Insurer is saddled with significant costs of defending
Abuse Claims in the tort system is small.

Adequate protection need not provide “full” protection; rather, as the name suggests,
adequate protection includes that which suffices under the circumstances. In re Plant Insulation
Co., 469 B.R. 843, 876 (Bankr. N.D. Cal.) (“The Non-Settling Insurers need not be compensated
in full,” but conditions should “mitigate the greatest hardships of the injunction” and “should not
impose conditions that would undermine the purposes of section 524(g)”), aff’d, 485 B.R. 203
(N.D. Cal. 2012), rev'd on other grounds, 734 F.3d 900 (9th Cir. 2013), and aff’d on other

grounds, 544 F. App’x 669 (9th Cir. 2013); see In re O’Connor, 808 F.2d 1393, 1396-97 (10th
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Cir. 1987) (“courts have considered ‘adequate protection’ a concept which is to be decided
flexibly on the proverbial ‘case-by-case’ basis,” and is fact finding subject to clearly erroneous
review). Many courts have agreed that a judgment reduction clause, like the one in this case,
protects this right appropriately. See In re Duro-Dyne Nat’l Corp., 2020 WL 6270691, at *65
(D.N.J. Oct. 23, 2020) (confirming Plan over insurer objection to judgment reduction provision);
Inre PNC Fin. Servs. Grp., Inc., 440 F. Supp. 2d 421, 438, 452-53 (W.D. Pa. 2006) (approving
partial settlement of claims where non-settling defendants would “enjoy the benefit of a
corresponding judgment reduction for the elimination of its contribution claims against any
released party”); In re Tribune Co., 464 B.R. at 179 (proposed plan’s bar order was substantively
fair to the non-settling defendants because they were protected by the proportionate judgment
reduction provision).

In each case where courts have addressed this issue in the mass-tort context, the
structures of those plans provided for the contrinued assertion of claims directly against non-
settling insurers in the tort system. See In re Plant Insulation, 469 B.R. at 855; In re Duro-Dyne
Nat’l Corp., 2020 WL 6270691, at *38. The Insurers’ alleged rights here are more speculative
and less specific than in those cases. Finally, even the courts in those cases have found that an
entitlement to contribution is not sufficiently specific and well-protected to rise to the level of a
property right. See In re Plant Insulation, 469 B.R. at 881.

Even where a substantial number of injury claims continue to be asserted against non-
settling insurers in the tort system, courts have found that insurers are appropriately protected
from defense overpayment recovery claims by judgment reduction because the number of claims
an insurer must defend is reduced, reducing their defense costs overall. Id. at 878. Here, where
the TDPs were designed to resolve virtually all claims through out-of-court processes, protection

for the Insurers is greatly increased. Their net expenditures for the defense of Abuse Claims are

121




likely to be substantially reduced by the Plan, rendering the protection provided at least
“adequate.” In contrast, further protection of this contingent, theoretical right could require the
Trust to create reserves and delay payments to claimants, or to expend its resources forecasting
these hypotheticals. The Plant court recognized the deleterious impact of such a scheme on a
trust for personal injury victims. Id. at 879.

In support of the proposition that they are entitled to further protection, Allianz and
Liberty cite a case decided under Ninth Circuit law, In re Fraser’s Boiler Service, Inc., 2019 WL
1099713 (W.D. Wash. Mar. 8, 2019). That decision, as the Future Claimants’ Representative
points out (D.I. 81 at 41-42), rested on (i) the Ninth Circuit’s blanket prohibition against non-
debtor releases, a prohibition that the Third Circuit has rejected, (ii) the existence of a separate
prepetition contract among insurers as the basis for contribution claims, which does not exist
here, and (iii) a plan structure that contemplated non-settling insurers would continue regularly
defending claims in the tort system. The Fraser’s Boiler decision is not compelling here.

b. The Judgment Reduction Clause’s Mutually Applicable
Finality Requirement Does Not Render the Plan
Unconfirmable

Allianz and Liberty object to the “finality requirement” in the judgment reduction
provision, which they say requires that their entitlement to a contribution claim must be reduced
to a final judgment before the Trust must reduce its judgment against the Insurers if their
judgment is to offset the Trust’s judgment. (D.I. 43 at 37-41). Allianz and Liberty acknowledge
only in passing that the Plan’s judgment reduction provision was modified to provide that the
Trust “shall not seek to enforce” its own judgment until the Insurers’ claim becomes final and
non-appealable—an issue which they won. (/d. at 40). Thus, the harms that Allianz and Liberty
speculate may befall them if the Trust seeks to enforce its judgment before final judgment on any

contribution claim is foreclosed by the Plan. Notwithstanding, Allianz and Liberty complain this
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additional language is “cold comfort” because it lacks a specific enforcement mechanism. (/d.)
However, they cite no evidence for the proposition that the Trustee is likely to ignore the
governing Plan Documents, and they can enforce this provision as any party would enforce
restrictions or limitations on the Trustee’s powers—by seeking injunctive protection or damages
from a court of competent jurisdiction. That Allianz and Liberty do not receive their preferred
judgment reduction mechanisms did not render the Plan unconfirmable.

For these reasons, I find no error in the Bankruptcy Court’s rulings with respect to the
Plan’s provisions addressing Indirect Abuse Claims and the judgment reduction provisions.

F. The Bankruptcy Court Correctly Determined that the Plan Was Proposed in
Good Faith Pursuant to § 1129(a)(3)

Certain Insurers argue the Plan was not proposed “in good faith.” This argument is not to
be confused with whether the bankruptcy petition was filed in good faith. Certain Insurers do
not challenge a single factual finding underlying the Bankruptcy Court’s good faith
determination. (See D.I. 144, 2/9/2023 Hr’g Tr. at 14:17-14:24). The main thrust of their
argument on appeal is that the Bankruptcy Court erroneously “took a piecemeal approach”—that
it considered, in isolation, each of the issues raised by Certain Insurers with respect to the Plan
and determined that no single aspect of the Plan alone demonstrated a lack of good faith. (See
D.I. 45 at 3; id. at 67 (arguing that the Bankruptcy Court “erroneously analyzed the record
evidence piecemeal, concluding that certain elements such as the explosion of claims or BSA’s
proposed findings, did not in isolation demonstrate a lack of good faith.”) Had the Bankruptcy
Court properly considered the issues raised by Certain Insurers together as a whole, under the
applicable totality of the circumstances approach, Certain Insurers argue, the Bankruptcy Court
would have drawn a different conclusion. Instead, the Bankruptcy Court “missed the forest for

the trees and confirmed a plan that was likely to inflate the number and value of claims
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regardless of merit and seeks to hamstring insurers’ ability to defend themselves. This is not
good faith, and the bankruptcy court committed reversible error in holding otherwise.” Id. at 67-
68.

I agree with BSA that Certain Insurers are not really arguing for a different conclusion
based on a totality of the circumstances approach. Rather, what Certain Insurers seek are
“different underlying factual findings to support a different conclusion.” (D.I. 131). Indeed,
Certain Insurers assert that the Bankruptcy Court should have found that BSA colluded with
survivors (D.I. 45 at 45-51), that the Plan inflated claim values (id. at 25-31), that the Plan
abrogated insurance rights (id. at 32-34), that the Plan bound insurers to pay awards (id. at 37),
and that the Plan eliminated insurer coverage defenses (id.). The Bankruptcy Court’s findings on
each of these matters is subject to a clear error standard of review. None of these findings
support a legal conclusion that the Plan was not proposed in good faith.

1. Applicable Standards

a. Standard of Review

In the context of determining whether a bankruptcy petition (as opposed to a plan) was
filed in good faith, the Third Circuit recently explained that such a conclusion is an “ultimate
fact.” Inre LTL Management, 58 F.4™ 738, 753 (3d Cir. 2023). As the Third Circuit explained:

Facts subject to clear-error review include those that are basic, the historical and

narrative events elicited from the evidence presented at trial, and those that are

inferred, which are drawn from basic facts and are permitted only when, and to

the extent that, logic and human experience indicate a probability that certain

consequences can and do follow from the basic facts. These are distinguished

from an “ultimate fact,” which is a legal concept with a factual component.

Examples include negligence or reasonableness. Reviewing an ultimate fact, we

separate its distinct factual and legal elements and apply the appropriate standard

to each component.

Concluding a bankruptcy petition is filed in good faith is an “ultimate fact.”
While the underlying basic and inferred facts require clear-error review, the
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culminating determination of whether those facts support a conclusion of good
faith gets plenary review as essentially a conclusion of law.

Id. (internal citations and quotations omitted).

Following briefing, Certain Insurers filed a letter brief explaining that the In re LTL
Management decision should be considered in my determination of the standard of review
applicable to the Bankruptcy Court’s good faith determination under § 1129(a)(3). According to
Certain Insurers, “LTL confirms that whether a debtor has demonstrated good faith is a legal
question subject to de novo review.” (D.L. 130 at 1). Thus, Certain Insurers assert, this Court
“takes a fresh look at the bankruptcy court’s analysis.” See id. (quoting In re LTL, 58 F.4" at
753) (internal quotations omitted). Assuming that a good faith determination is an “ultimate
fact” for purposes of § 1129(a)(3) as well,!” basic and inferred facts underlying the good faith
determination are still reviewed for clear error. In re LTL, 58 F.4™ at 753. Plenary review is
applied only to the “culminating determination of whether those facts support a conclusion of
good faith.” Id.

b. Good Faith Determination

17 This is not an obvious conclusion. See In re Plant Insulation Co., 544 F. App’x 669, 671 (9th

Cir. 2013) (“The bankruptcy court’s finding of good faith is evaluated for clear error.”). The

Third Circuit has explained:
The question of whether a Chapter 11 bankruptcy petition is filed in good faith is a
judicial doctrine, distinct from the statutory good faith requirement for confirmation
pursuant to § 1129(a)(3). The judicial doctrine inquires into the motivation for
proceeding in bankruptcy, and requires an examination of all of the facts and
circumstances and depends upon an amalgam of factors, none of which is dispositive. In
contrast, the good-faith confirmation requirement is narrower and focuses primarily on
the plan itself, and on whether such a plan will fairly achieve a result consistent with the
objectives and purposes of the Bankruptcy Code.

In re Am. Capital Equipment, LLC, 688 F.3d 145, 157 (3d Cir. 2012) (internal quotations and

citations omitted).
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Section 1129(a)(3) provides that the court shall confirm a plan only if “[t]he plan has
been proposed in good faith and not by any means forbidden by law.” 11 U.S.C § 1129(a)(3).
“For purposes of determining good faith under section 1129(a)(3), the important point of inquiry
is the plan itself and whether such a plan will fairly achieve a result consistent with the
objectives and purposes of the Bankruptcy Code.” In re Abbotts Dairies, 788 F.2d at 150
n.5 (cleaned up) (quoting In re Madison Hotel Assocs., 749 F.2d 410, 425 (7th Cir. 1984)).

“In its assessment, the court should keep in mind that the purpose of the Bankruptcy
Code is to give debtors a reasonable opportunity to make a fresh start.” Inre W.R. Grace, 475
B.R. at 87 (cleaned up). “The factors which a court should consider in determining a debtor’s
good faith include if the plan: (1) fosters a result consistent with the [Bankruptcy] Code’s
objectives; (2) has been proposed with honesty and good intentions and with a basis for
expecting that reorganization can be effected; and (3) [reflects] a fundamental fairness in dealing
with the creditors.” Id. at 87-88 (citation omitted). Courts examine the “totality of the
circumstances” when analyzing these factors, none of which is dispositive. Id. at 88. As the
Bankruptcy Court correctly observed, “[That there might be another plan, ,or even a better one,
is not grounds to find a lack of good faith.” In re Boy Scouts of Am., 642 B.R. at 660; see also In
re Tonopah Solar Energy, LLC, 2022 WL 982558, at *8 (D. Del. Mar. 31, 2022) (affirming
finding of good faith under § 1129(a)(3) “[e]ven assuming a better settlement could be
reached”); In re Spansion, Inc., 426 B.R. 114, 128 (Bankr. D. Del. 2010) (“Even assuming the
Alternative Rights Offering provides ‘a better deal’ for some creditors, the Debtors’ refusal to

399

accept the proposal does not, on its own, demonstrate ‘bad faith.’”) (citing In re Celotex Corp.,
204 B.R. 586, 611-12 (Bankr. M.D. Fla. 1996)).
Bankruptcy Courts have “considerable discretion” in making the “factually specific,”

“case-by-case” determinations involved in analyzing good faith. In re W.R. Grace, 475 B.R. at
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87. A bankruptcy court’s factual findings “may only be overturned if they are ‘completely
devoid of a credible evidentiary basis or bear[] no rational relationship to the supporting data.’”
Fruehauf Trailer, 444 F.3d at 210 (quoting Citicorp Venture Capital, 323 F.3d at 232).

2. The Good Faith Determination Is Well Supported by the Record

Certain Insurers assert that the Bankruptcy Court “never answered the fundamental
question whether the plan as proposed was in good faith.” (D.I. 45 at 67). I disagree. The
Bankruptcy Court literally found that the “Plan has been proposed in good faith.” (D.I. 1-1
I1.D). The record reflects that the Bankruptcy Court’s determination was based on its
consideration of the totality of the circumstances and an overwhelming volume of evidence that
was largely uncontroverted.

“The Supreme Court of the United States has specifically identified two purposes of
Chapter 11 as: (1) preserving going concerns; and (2) maximizing property available to satisfy
creditors.” Inre W.R. Grace, 475 B.R. at 88 (citing Bank of Am. Nat’l Trust & Sav. Ass’'nv. 203
N. LaSalle St. P’ship, 526 U.S. 434, 453 (1999)); see also In re Thgh Liquidating LLC, 2020 WL
5409002, at *7 (D. Del. Sept. 9, 2020) (One “honest” purpose in developing a plan of
reorganization is to “maximiz[e] value for the Debtors, their estates, and their creditors.”). Here,
the Bankruptcy Court correctly concluded that the Plan was proposed in good faith because it is
consistent with the purposes and objectives of the Bankruptcy Code: “The Plan fosters a result
consistent with the Code, is proposed for the purpose of reorganizing and delivers value to
creditors.” In re Boy Scouts of Am., 642 B.R. at 645; D.I. 1-1 JIL.D.

The record establishes that, after filing the chapter 11 cases due to the “tremendous
financial pressure” imposed by the sharp increase in the number of Abuse Claims, BSA
maintained two consistent objectives: (1) to timely and equitably compensate abuse survivors

and (2) to emerge from bankruptcy with the capability to continue to carry out its charitable
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mission. “[T]he Plan contains a series of compromises that represent a good faith effort to
achieve consensual resolution, maximize recoveries for creditors, resolve Scouting-related Abuse
Claims as a whole, and provide recoveries for abuse survivors through the Settlement Trust.”
(Bankr. D.I. 9280 § 43; 9 55). “[T]he organization, through the efforts of many of the insurers
and chartered partners, and our local council partners have been able to forge a pathway . . . to
emerge from this process while achieving the twofold objectives that the Boy Scouts of America
set out to do, which were, one, to equitably compensate our victims, two, to allow the mission of
Scouting to continue.” (Bankr. D.I. 9341 at 41:20-25 (Desai)).). Certain Insurers did not
introduce any evidence refuting BSA’s intent to compensate creditors and to reorganize. The
Bankruptcy Court therefore credited unrefuted evidence of BSA’s intention to reorganize
through “a global resolution that balanced the competing interests of Chartered Organizations,
Insurance Companies, and abuse survivors” and “provided the BSA with the opportunity to
survive the Bankruptcy and fulfill its mission of Scouting.” (Bankr. D.I. 9279 q 23).

Certain Insurers did not dispute that BSA’s plan to compensate survivors and reorganize
BSA is consistent with the purposes and objectives of the Bankruptcy Code. Consequently, the
Bankruptcy Court did not err in finding that “the Plan fosters a result consistent with the
[Bankruptcy] Code, [and] is proposed for the purpose of reorganizing and delivers value to
creditors.” In re Boy Scouts of Am., 642 B.R. at 645; (D.I. 1-1 § IL.D). “Overall, I find that the
claims being compromised bring significant value to the estate, enabling Debtors to fund the
Settlement Trust with substantial insurance proceeds in a timely fashion.” Id. at 568. “Many
survivors have been waiting for thirty, forty or even fifty years to tell their stories and receive a

meaningful recovery. This Plan makes that happen.” Id. at 613,
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3. The Bankruptcy Court Properly Considered the Totality of the
Circumstances

Certain Insurers assert that the Bankruptcy Court “analyzed the record evidence
piecemeal, concluding that [the evidence] . . . did not in isolation demonstrate a lack of good
faith.” (D.I. 45 at 67). 1 find no support for this contention. The Bankruptcy Court stated at the
outset of the Confirmation Opinion, “These findings of fact draw on the trial testimony and the
admitted exhibits.” In re Boy Scouts of Am., 642 B.R. at 521 n.1. The Bankruptcy Court
considered the testimony of twenty-six witnesses, including “portions of six video depositions,”
“over one thousand exhibits,” “designated and counter-designated portions of eight depositions,”
and “six days of oral argument.” Id. at 552-53. In resolving countless confirmation-related
issues and objections, the Bankruptcy Court analyzed and cited to the record evidence hundreds
of times. The Confirmation Opinion contains 765 footnotes, a sizeable portion of which cite
evidence from the trial record. The section of the Confirmation Opinion addressing the Debtors’
satisfaction of the good faith requirement alone contains approximately fifty citations to the
evidentiary record (i.e., references to declarations, submitted evidence, and trial testimony)—the
aggregation of all of the evidence admitted at trial. See id. at 521 n.1; id. at 633 n.558. The
Bankruptcy Court’s analysis demonstrates that the totality of evidence included Plan
negotiations, mediation efforts, the terms of the Plan, the TDP, including the Claims Matrix, the
professionals that structured and documented the arrangement, the careful consideration of
BSA’s board and committees, the views of representative survivors, and the support of every
major constituency in the case.

In support of their argument that the Bankruptcy Court considered each piece of evidence
in isolation, Certain Insurers quote the Bankruptcy Court’s finding, “I reject out-of-hand the

notion that this explosion of claims, alone, could be grounds for denial of confirmation.” (D.L
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45 at 67 (quoting In re Boy Scouts of Am., 642 B.R. at 652)). But the use of the word “alone”
here does not indicate that the issue was viewed in isolation. Rather, the Bankruptcy Court used
the word “alone” in responding to the Certain Insurers’ “argument that this ‘explosion’ of claims
alone is grounds to deny confirmation of the Plan.” Id. (citing witness testimony and
summarizing Certain Insurers’ argument). Other excerpts of the Confirmation Opinion cited by
Certain Insurers also do not reflect or support their contention that the Bankruptcy Court viewed
each argument or piece of evidence in isolation. (See D.I. 45 at 67).

That the Bankruptcy Court added or removed some provisions of the Plan was also
“legally erroneous,” Certain Insurers argue: “A bankruptcy judge determining whether a plan is
proposed in good faith is not tasked with simply removing portions of the plan that it finds
problematic. If the plan as a whole is proposed with ulterior motives, it should not be
confirmed.” (Id. at 69). In support of this argument, Certain Insurers cite cases holding that the
good faith inquiry should be focused “more to the process of plan development than the content
of the plan.” (D.I. 45 at 69 (quoting In re Emerge Energy Servs. L.P.,2019 WL 7634308, at *16
(D. Del. Dec. 5, 2019) and citing In re RTI Holding Co., 2021 WL 4994414, at *9 (Bankr. D.
Del. 2021) (“The requirement of § 1129(a)(3) ‘speaks more to the process of plan development
than to the content of the plan.””)).!® Certain Insurers do not dispute that “the [bankruptcy] court
in this case improved the plan by directing BSA to strike the prejudicial findings and permitting
insurers to defend themselves in coverage litigation, just as it did when it required the proposal
of ani-fraud measures” (Id.) But in Certain Insurers’ view, “The very fact that BSA was forced

to improve these and other individual aspects of the plan merely shows that BSA has yet to come

18 T am not sure that I agree with “the process” being more important than “the content.” The
Third Circuit cases seem to be more concerned with the content. In any event, [ assume the
importance of the process for the sake of this opinion.
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to the court with clean hands with respect to the plan as a whole; BSA proposed a plan for
illegitimate purposes, and the bankruptcy court was forced to solve (part of) the problem.” (/d.
at 72). Certain Insurers cite no authority for their argument that a plan modified to come into
compliance with the conﬁnhation opinion is then not proposed in good faith (because it was the
bankruptcy court that guided the modification).

As discussed below, I find no support in the record for Certain Insurers’ argument that
the Plan was proposed with ulterior motives, that the Plan’s development process suffered from
BSA’s unclean hands, or that the Plan process otherwise indicates a lack of good faith.

4. Allegations of Bad Faith Are Not Supported by the Evidence

Certain Insurers’ primary challenge to the Plan is based on their assertion that the Trust
(through its Trustee) will award “inflated claim values” that are “worlds apart from BSA’s
prepetition claims history[,]” which the Certain Insurers will be required to pay. (D.I.45at 2, 5,
60-68, 72-74). Certain Insurers introduced no evidence to support those arguments or to show
that the Bankruptcy Court committed clear error in rejecting their position.

a. There Is No Support for the Allegation that the Plan Inflates
Claims

The record supports the Bankruptcy Court’s finding that the Settlement Trust is intended
to replicate the BSA’s prepetition claim history—not inflate the value of the claims. (Bankr. D.I.
9309 49 9-10; Bankr. D.I. 9273 49 49-63). The lead developers and drafters of the TDP and
related documents were law firms and an economics firm. (See generally Bankr, D.I. 9309; see
also id. § 12). Mr. Azer was a lead attorney, and the economist team was led by Dr. Bates. The
record reflects that Mr. Azer and Dr. Bates met repeatedly with Mr. Griggs (BSA’s national
coordinating counsel) to understand and document BSA’s prepetition practices and experiences.

(Bankr. D.I. 9309 § 4-10; Bankr. D.I. 9273 99 49-50). Mr. Azer testified that he and teams of
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lawyers drafted the TDP, including criteria for claims and mitigating and aggravating factors,
based on BSA’s prepetition practices and experiences. (Bankr. D.I. 9309 49 4-10). Mr. Griggs
testified that the TDP is consistent with BSA’s prepetition practices and experiences, which he in
fact determined and supervised. (Bankr. D.I. 9273 999, 52-63). Certain Insurers introduced no
evidence to refute Mr. Griggs’s testimony about prepetition practices and experience, or Mr.
Azer’s and Mr. Griggs’s testimony that the TDP is consistent with those prepetition practices.

The Claims Matrix—the section of the TDP that provides guidance as to valuing
claims—was formulated by the economist team, led by Dr. Bates, and the record reflects that he
and his team have vast experience in structuring trust distribution procedures in mass tort cases.
(Bankr. D.I. 9454 at 95:6-22). Dr. Bates testified that his assignment was to design the TDP base
matrix values and scalars that were consistent with BSA’s historical abuse settlements and
litigation outcomes. (Bankr. D.I. 9455 at 31:22-32:7). Dr. Bates further testified that the TDP
base matrix values and scalars were designed to be used by the Settlement Trustee to emulate the
tort system and to replicate the values that Abuse Claims would have received had they been
litigated outside of the chapter 11 cases. (Bankr. D.I. 9454 at 96:14-20). Dr. Bates further
testified that, in his expert opinion, the combination of base values and scalars set forth in the
TDP was consistent with the BSA’s historical abuse claim settlement values. (Bankr. D.I. 9454
at 226:1-4).

The base matrix values and scal[a]rs that are at hand for the trustee to be able to

valuate the individual claims and assign to them appropriate values that would be

consistent with those claims as if they were filed in the tort system, but perhaps

even better than that in that they would be able to be consistently applied and

equitably applied across all of the claimants by having the same procedures used

for all of them.

(Bankr. D.I. 9454 at 98:2-9).
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Certain Insurers challenge good faith in developing the TDP, arguing that the prepetition
claim pool differs from the post-petition claim pool. (See D.I. 45 at 3, 21-22). The TDP
specifically accounts for those differences, however, through mitigating and aggravating factors
and scalars to ensure that new claims are treated consistently with prior practices. (Bankr. D.I
9454 at 207:15-209:12, 223:11-224:12; Bankr. D.I. 9455 at 33:2-5; see also Bankr. D.I. 9406 at
294:10-295:11 (Azer); D.I. 1-4, Ex. A., Art. VIII.C-D). Dr. Bates testified that because of the
differences between the claims pools, the value of the average post-petition claim is estimated to
be lower than the average prepetition claim. (Bankr. D.I. 9454 at 164:11-14; id. at 135:13-15; id.
at 209:8-10 (“[M]ost of the claims will, to emulate the tort values, be scaled downward from the
base matrix values...by design.”). The Bankruptcy Court credited Dr. Bates’s unrebutted
opinion that the TDP will result in awards at lower average values, not inflated values:

The result of [Dr. Bates’s] thought experiment confirmed his view that the value of a

Direct Abuse Claim, on average, will be less than the average value of Historical Abuse

Claims although the aggregate of such claims could be significant...Dr. Bates’ analysis

was thorough and credible based on the data available. It was also undisputed....Based on

the record and my assessment of Dr. Bates’s credibility, there is no reason to disregard

Dr. Bates’s analysis and conclusions, which I accept for purposes of confirmation as his

best estimate of the aggregate valuation of the Direct Abuse Claims.
In re Boy Scouts of Am., 642 B.R. at 557.

The argument that the TDP inflates claim values was also refuted by Michael Burnett of
Burnett Risk Control International, LLC, an expert who opined on the reasonableness of the TDP
based on his experience evaluating and assessing sexual abuse claims in litigation for over 26
years. (Bankr. D.I. 9274 9 5). Mr. Burnett has evaluated and valued thousands of abuse claims,
including over 500 abuse claims in the last year alone, and testified that the TDP is reasonable.

(Bankr. D.I. 9274 9 6; Bankr. D.I. 9389 at 42:1-3 (“[M]y opinion is that the TDP mimic what

you might get in the tort system and I believe that the TDPs are reasonable.”)).
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Certain Insurers introduced no evidence contradicting the testimony of these expert
witnesses or to otherwise support their argument that future claim values will be inflated. While
Certain Insurers retained an economist to rebut Dr. Bates, ultimately they “chose not to use their
expert during the confirmation hearing to support their argument that the TDP produce over-
inflated values.” In re Boy Scouts of Am., 642 B..R at 651. Accordingly, the Bankruptcy Court
found the Insurers’ position unsupported:

The Certain Insurers could have chosen to put on their expert to challenge the

Base Matrix Value or otherwise clear up any confusion, but they did not. This

appears to be all optics. Any misperception, especially when the Certain Insurers

chose not to challenge the Base Matrix value through their own expert, is not so

egregious as to deny confirmation.

Id.; (Bankr. D.L 9616 at 44:18-45:1).

b. The Plan Does Not Require Insurers to Pay Future Inflated
Awards

Certain Insurers argue that, “at the request of the Coalition [of Abused Scouts for
Justice], BSA inserted a number of proposed plan provisions that, combined with the Claims
Matrix, were intended to bind non-settling insurers in coverage litigation to inflated claim
payments and deprive insurers of any means to challenge the Trustee’s determinations.” (D.I. 45
at 77). I find no support for the contention that the Plan requires Insurers to pay future inflated
awards. Indeed, the Bankruptcy Court held that Certain Insurers would not necessarily be bound
by the awards issued by the Settlement Trust: “the allowed amount of a claim does not
necessarily correlate to what an insurer is ‘obligated to pay’ or what ‘a loss’ is under its
insurance policy and ‘a finding in the plan’ does not equate the two.” In re Boy Scouts of Am.,
642 B.R. at 632. Rather, a coverage court will determine whether awards are covered by any
particular insurance policy to the extent that there is a dispute in the future about that matter:

The Settlement Trust’s rights under any insurance policies issued by Non-Settling
Insurance Companies, including the effect of any failure to satisfy conditions
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precedent or obligations under such policies (other than, in the case of the BSA

Insurance Policies, the terms of any policies or provisions of applicable law that

are argued to prohibit the assignment or transfer of such rights), shall be

determined under the law applicable to each such policy in subsequent litigation.
(D.L 1-1 §IL.L2(e)); see also In re Boy Scouts of Am., 642 B.R. at 632 (“What insurers are
obligated to pay under their policies is an insurance coverage issue that is not before the court.”);
id. at 656 (“I will not anticipate how an insurance coverage court will interpret the Plan, the TDP
or any confirmation order that may be entered.”). Moreover, as discussed, I find no error in the
Bankruptcy Court’s determination that the Plan explicitly preserves any defenses that the Certain
Insurers may have. Consequently, if Certain Insurers are correct in predicting that awards will
be inflated, they will be able to defend against coverage to the same extent they would have been
able to defend against coverage for a settlement made without a trust. Courts have recognized
that this is enough to protect insurers. See In re W.R. Grace, 446 B.R. at 132 (“[T]he mere fact
that the Trust pays a claim does not bind the non-settling insurer to reimburse the Trust. The
insurer retains its right to object to the claim against it if and when the Trust seeks to recover
from the insurer.”).

c. No Evidence that the Plan Is Designed to Leverage Insurers

Certain Insurers repeatedly argue that the Plan is designed to create “hydraulic pressure
to settle,” colorfully asserting that the Plan was designed to point “an 82,000 claim bazooka at
Insurers [to] create[] ‘hydraulic pressure’ to settle that serves no legitimate purpose.” (See D.I
45 at 6). As BSA points out (D.I. 66 at 66), this argument is based on the faulty premise that
Certain Insurers are bound by future awards.

There is no evidence that the Plan was intended to leverage the Certain Insurers to settle.

The record reflects that the Plan was designed to serve the legitimate purpose of compensating

survivors of childhood abuse in a cost-effective and expedited way, and to allow the Reorganized
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BSA to continue its charitable mission of delivering Scouting. As BSA points out, it does not
stand to reason that the settling parties formulated a record-breaking Settlement Trust, funded
primarily by insurance companies, not for the purpose of fairly compensating Survivors, but
rather to somehow leverage the remaining Insurers. Rather, the unrefuted evidence is that the
TDP were designed to emulate, to the greatest extent practicable, the prepetition practices of the
BSA and its insurance companies for investigating, evaluating, valuing, and resolving Direct
Abuse Claims, while simultaneously preserving all of the rights of the Non-Settling Insurance
Companies to dispute and litigate coverage issues with the Settlement Trust. (Bankr. D.I. 9309
5; see also Bankr. D.I. 9406 at 292:17-293:11, 293:20).
d. No Support for Allegation that Debtors Failed to Negotiate

Certain Insurers allege that BSA “ceded the pen” on the TDP to Survivors, and never
negotiated at all with Certain Insurers.!? Indeed, the Certain Insurers were successful in invading
mediation privilege based on those allegations. In re Boy Scouts of Am., 642 B.R. at 646
(“Because of their allegations of bad faith, I permitted insurers to take discovery into the
mediation process with respect to the development of the TDP.”). Certain Insurers further argue

that the protections for the Insurers “were nearly always gutted or removed by the claimants’

19 Following completion of appellate briefing, Certain Insurers filed the Motion to Supplement
the Record (D.I. 123) which seeks to add to the record certain recent applications, filed by
counsel to the Coalition, the Pfau/Zalkin claimants, and RCAHC, which seek Bankruptcy Court
allowance of their professional fees on the basis that they have made “substantial contributions”
to BSA’s chapter 11 cases. These applications contain time entries and assertions of work
undertaken by counsel which, Certain Insurers argue, support Certain Insurers’ contentions that
the Plan was not proposed in good faith—e. g., that the Plan is a result of a “claimant-driven
process,” and that, as a result of the attorneys’ work, “Survivors will receive enhanced
compensation.” BSA argues that Certain Insurers should not be permitted to reopen the record
on appeal to introduce more than three thousand pages of hearsay material that is not part of the
trial record. (See D.I. 128 at 6). I agree with BSA that admitting untested statements, that are
not part of the trial record, after briefing has been completed, would be unfair to Appellees and
not helpful to the Court. Accordingly, the Motion to Supplement the Record is denied.

136




attorneys . . . [a]Jnd BSA allowed it to happen.” (D.L. 45 at 40). I find no support for these
contentions.

The record reflects that BSA’s attorney, Mr. Azer, was a lead drafter of the TDP, and he
testified that BSA had the pen, not the Survivors, and that he never gave up control of the
documents to the Survivors or to anyone else. (Bankr. D.I. 9309 § 7). “Q: And had the debtors
ceded control of the plan process to the coalition, Tort Claimants’ Committee, and FCR? Azer:
No, absolutely not . . . Like I said throughout my testimony, we were playing it straight down the
fairway, trying to protect everyone’s rights, including insurers’ contractual rights.” (Bankr. D.I.
9406 at 298:11-21 (Azer)). Indeed, Mr. Azer testified that the Survivors had no input into the
initjal draft, tha’t BSA rejected the survivor model, and that he and other counsel drafted the
initial TDP based on a model provided by an insurer. Mr. Azer’s testimony was supported by
the contemporaneous records. (Bankr. D.I. 9406 at 37:20-48:14; Bankr. D.I. 9309 § 14-23;
A11673; A11696; see also SA 2146, SA 2176, SA 2196, SA 2197, SA 2246, SA 2267; Bankr.
D.I. 9406 at 37:20-38:1; D.I. 1-3 at 214). The record reflects that BSA also relied on other mass
tort bankruptcy trust distribution procedures. (Bankr. D.I. 9406 at 39:13-24).

With those templates as a starting point, BSA created TDPs with the goal of emulating, to
the greatest extent practical, BSA’s prepetition practices for resolving sexual abuse claims.
(Bankr. D.I. 9309 {1 5, 9, 42-44; Bankr. D.I. 9406 at 73:5-9). To that end, Mr. Azer consulted
with Mr. Griggs who provided the extensive, real-world background that informed (a) the criteria
for determining claim validity, and (b) the types of aggravating and mitigating factors considered
by the BSA in resolving abuse claims on a prepetition basis. (Bankr. D.I. 9309 Y 9, 10; Bankr.
D.I. 9273 91 49-50). “The Debtors exercised good faith throughout the whole process, taking
into consideration both the interests of the Direct Abuse Claimants and the Non-Settling

Insurance Companies. The BSA never ceded control of the TDP . . . to any other party (be ita
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claimant constituency or an insurance company) or colluded with any third party to prejudice the
rights of another.” (Bankr. D.I. 9309 § 7). Mr. Azer’s testimony was not refuted. Indeed, the
record reflects that the Certain Insurers did not cross-examine him at trial on this issue.

BSA also relied on its expert consultant, Bates White, economists with expertise on TDPs
and claim valuation, to identify base claim values, as well as the amount of the aggravating
scaling factors and mitigating scaling factors, that would produce results consistent with the
BSA’s prepetition practices. (Bankr. D.I. 9309 § 12). The record supports that the Bates White
team developed the Claims Matrix based on the BSA’s data for prepetition claims resolutions
and comprehensive statistical modeling and analyses. (Bankr. D.I. 9454 at 201:10- 230:5). “Dr.
Charles Bates, chairman of Bates White LLC and Debtors’ retained expert was qualified without
objection as an expert in claim valuation, mass tort matrixes and trust distribution procedures.
He spent eight hours on the stand.” In re Boy Scouts of Am., 642 B.R. at 553. “Dr. Bates’s
analysis was thorough and credible based on data available. It was also undisputed. No other
expert testified on the aggregate valuation of the Direct Abuse Claims.” Id. at 558. The
Bankruptcy Court found:

Based on the record and my assessment of Dr. Bates’s credibility, there is no

reason to disregard Dr. Bates’s analysis and conclusions, which I accept for the

purposes of confirmation as his best estimate of the aggregate valuation of the

Direct Abuse Claims. Accordingly, I conclude based on the record of evidence

presented and the information known to date regarding the Direct Abuse Claims,

that the aggregate valuation of the Direct Abuse Claims is most likely between

$2.4 billion and $3.6 billion.

Id. at 65-66.

The evidence demonstrates that BSA protected the interests of Certain Insurers, even

though they were not settling. (Bankr. D.I. 9309 4 26; Bankr. D.I. 9406 at 40:18-42:19). The

written contemporaneous record demonstrates that Mr. Azer negotiated against the Coalition,

persistently including protections for the Insurers after they had been stricken by the Coalition.
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Mr. Azer “in minute detail” walked the Bankruptcy Court through multiple versions of
negotiated TDP drafts, demonstrating how and where the BSA protected any existing rights of
the Insurers. In re Boy Scouts of Am., 642 B.R. at 646-47. After numerous exchanges of drafts
over several months, the parties agreed the Plan should provide that none of the Insurers’ rights
or obligations were being modified, and preserving any coverage defenses they had. (Bankr. D.I.
9309 4 27-41). The Plan proves that those protections demanded by BSA, and repeatedly
rejected by the Coalition, are included. Although there were drafts that repeated the same
Insurer protection language in multiple provisions, the record supports a finding that those
protections were ultimately consolidated because repetition added nothing and “the broad
general protections in Article V.C would be clearer, less ambiguous, and protected the interests
of Non-Settling Insurance Companies.” (Bankr. D.I. 9406 at 149:14-25). The Bankruptcy Court
correctly found that consolidating the protections into one provision, rather than including them
in several provisions, was a matter of “drafting conventions”. In re Boy Scouts of Am., 642 B.R.
at 648.

Finally, Certain Insurers’ argument that BSA was incentivized to buy votes from
Survivors by settling on certain issues is unsupported by evidence. (D.I. 45 at 2, 88-89). The
fact that BSA negotiated a settlement with Survivors, however, demonstrates good faith, not bad
faith. Negotiations for plan support do not prove, or remotely support, bad faith. Debtors
negotiate with creditors in every case and need creditors’ support for a consensual plan of
reorganization. As the Bankruptcy Court noted, “Debtors are supposed to negotiate plans, as are
official committees (i.e., the [Tort Claimants’ Committee]). Other constituencies are often
involved. ” In re Boy Scouts of Am., 642 B.R. at 626. BSA could not dictate the terms of an
agreement with Survivors, so BSA negotiated in mediation with stakeholders who were willing

to engage. (Bankr. D.I. 9309 §20). Mr. Azer testified, “The insurers were not willing to engage
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constructively to seek a mutually agreeable resolution with any sort of creditor support.” (Id. §
47). “They did not provide input into the [TDP] . . . . [I]nsurers basically refused to provide
comments. They threatened us with kind of multi-year litigation if we proceeded.” (Bankr. D.L
9406 at 47:11-15).
e. Allegations of Collusion Are Unsupported
Certain Insurers introduced no evidence to support their allegations of collusion.
The Bankruptcy Court noted:
Because of their allegations of bad faith, I permitted insurers to take discovery
into the mediation process with respect to the development of the TDP. In their
confirmation objection, the Certain Insurers represent that “the results of that
discovery were damning.” I disagree. The record developed at trial shows that
Mr. Azer, Debtors’ insurance counsel, penned the initial draft of the TDP . . ..
Thereafter Mr. Azer never gave up the pen. Mr. Azer testified that Debtors had
an interest in the TDP because they needed a confirmable plan and that they spent
significant time negotiating protections for the insurers’ contractual rights.
In re Boy Scouts of Am., 642 B.R. at 646. And,
Based on this record, I cannot find that Debtors colluded with the Coalition or
other plaintiff representatives to intentionally deprive insurers of their rights. I
cannot find that Debtors abdicated their responsibility to negotiate a plan or
proceeded in bad faith. . . . The Certain Insurers’ arguments that Debtors colluded
with the Coalition, rather than negotiated with the Coalition, is wholly
unsupported by the record.

Id. at 648. These findings are not clearly erroneous.

f. Remaining Allegations Do Not Demonstrate Lack of Good
Faith

Explosion of claims. Certain Insurers argue that the Bankruptcy Court committed clear
error in finding that the Plan was proposed in good faith where there has been “an explosion of
claims” and the “tens of thousands of meritless or questionable claims was never addressed in

this plan.” (D.I. 45 at 72). “Rather than seek disallowance of such claims, or propose a plan
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that fairly accounted for its actual liability, BSA baked that lack of good faith into its plan.” (Id.
at 61).

The proofs of claim were filed by November 16, 2020, long before the Plan was
proposed, so it is unclear how the filing of claims factors into an analysis of whether the Plan
was proposed in good faith. Certain Insurers cannot impute to BSA the conduct of the plaintiffs’
attorneys in soliciting clients. And BSA took certain steps to mitigate the potential for fraud.
The record reflects that BSA sought to supplement the Bar Date Order to prevent “what Debtors
deemed to be false and misleading statements.” In re Boy Scouts of Am., 642 B.R. at 534,
(Bankr. D.I. 1145 §42). As a result of these efforts, the Bankruptcy Court entered the
Supplemental Bar Date Order prohibiting the plaintiffs’ bar from “continuing to make statements
(i) suggesting that abuse claimants may remain anonymous, (ii) indicating a specific value of any
potential compensation trust, and (iii) suggesting that abuse claimants will never have to be
deposed, appear in court or otherwise prove their claims.” In re Boy Scouts of Am., 642 B.R. at
534; (Bankr. D.I. 1331 q 10.A).

Certain Insurers introduced no evidence that any of the claims were invalid. Certain
Insurers cite the fact that there were 1,700 abuse claims filed prepetition, and then 82,209 filed
post-petition (D.I. 45 at 72-73), but the fact that a bankruptcy proceeding—which will result in a
discharge of BSA’s liability—attracted the attention of the plaintiffs’ bar and Survivors does not
prove that the claims are invalid (or provide any ground to not account for them in a plan of
reorganization). Certain Insurers had access to all 82,209 proofs of claims and did not challenge
a single one. Certain Insurers did introduce evidence about certain group filings at the deadline,
but an attorney’s effort to preserve claims before they expire does not prove fraud. (See Bankr.

D.I. 9517 at 221:15-224:21 (explaining that proof of claim forms were submitted, and sometimes
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signed on behalf of claimants, at or near the bar date “to protect them from a Draconian bar date
in a pandemic” and “avoid the Draconian consequences of missing the bar date”)).

Certain Insurers further assert that the “claimants’ own expert recognized [that] a
significant portion [of claims] are likely fraudulent.” (D.I. 45 at 2). They cite to a statement
made by a witness who was not retained or qualified as an expert to evaluate the prevalence of
fraud in the claim pool, and who did not evaluate the claim pool. (See Bankr. D.I. 9517 at
197:17-24 (proffering Dr. Conte as an expert witness to opine on the characteristics of the
allegations, survivor profiles, and legal issues presented by the proofs of claim, but not to
evaluate the claim pool for instances of fraud)). ‘Dr. Conte said during a deposition that his
reaction was that, given the number of claims, “a significant portion of that 80,000 . . . are
probably not real claims,” without defining what would constitute a significant portion or
providing any data or analysis to support his belief, much less a report. (Bankr. D.I. 9517 at
202:20-22). See Mfg. Res. Int’l, Inc. v. Civig Smartscapes, LLC, 2019 WL 4198194, at *7 (D.
Del. Sept. 4, 2019) (excluding opinion that contains “no actual analysis™). But the number of
claims alone does not indicate fraud, as BSA has served more than 130 million Americans since
its inception (Bankr. D.I. 16 4 6), and Dr. Conte’s testimony indicates no awareness of that total
or whether the number of claims—representing 0.06% of the population—was unreasonably
large given the total population. In contrast, Dr. Bates comprehensively analyzed the difference
between pre-petition and post-petition claim numbers and concluded that the increase of claims
post-petition was a result of Survivors’ privacy concerns and economic considerations of
Survivors and their attorneys. (See Bankr. D.I. 9454 at 142:9-146:8). That is, Survivors who
were unwilling to engage in costly and public litigation in the tort system came forward in the
bankruptcy proceeding to file claims when presented the opportunity to do so through the

confidential proof of claim process. (/d.) Certain Insurers also cite an analysis by BSA’s data
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management expert that 90% of claimants never reported abuse to Scouting or law enforcement.
(D.I. 45 at 22). The fact that children that were abused decades ago did not report, or frequently
even understand, abuse does not remotely support the Insurers’ argument that “tens of
thousands” of the claims are fraudulent. This testimony does not call into question any of the
Bankruptcy Court’s findings or demonstrate a lack of good faith.

Certain Insurers further argue that the possibility of invalid claims “was never addressed
in this Plan.” (D;I. 45 at 72). First, the Plan includes numerous provisions for assessing the
validity of claims and one of the founding principles of the TDP is the “prevention and detection
of any fraud.” (D.I. 1-4, Ex. A, Art. L.B.5). For example, the signature page on the proof of
claim form requires a signature under penalty of perjury, and contains warnings of substantial
consequences for submitting false claims:

“Penalty for presenting fraudulent claim has a fine of up to $500,000 or
imprisonment of up to five years or both. 18 U.S.C. §§ 152, 157, 2571.”

“I have examined the information in the sexual abuse survivor proof of claim
and have a reasonable belief that the information is true and correct.”

“I declare under penalty of perjury that the foregoing statements are true
and correct.”

(A 11596). Moreover, the Bankruptcy Court directed that the Confirmation Order require the
Settlement Trustee to “propose procedures to suss out fraudulent claims taking into account
factors she deems appropriate, which can include a cost/benefit analysis. Those procedures will
be presented to the court. . .. In addition to disallowance of a claim, penalties may include
seeking the prosecution of the claimant or claimant’s attorney for presenting a fraudulent claim
in violation of 18 U.S.C. § 152 and seeking sanctions from the court.” In re Boy Scouts of Am.,

642 B.R. at 645.
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No settlement trust (or litigation) is immune from efforts by unscrupulous people to
commit fraud. The Plan includes procedures for denying such claims. That an unscrupulous
person might pursue a fraudulent claim does not support an argument that BSA lacked good faith
in proposing the plan. Mass tort settlements administered by trusts like the one at issue here are
commonplace. See In re Maremont Corp., 601 B.R. 1, 20-21 (Bankr. D. Del. 2019); In re W.R.
Grace & Co., 446 B.R. 96, 132 (Bankr. D. Del. 2011) (“The Trustees have a fiduciary duty to
ensure that only valid claims are paid. No evidence was proffered to suggest, let alone prove,
that Trustee will violate that duty.”), aff’d, 729 F.3d 311 (3d Cir. 2013).

Certain Insurers’ argument that the recovery for bona fide claimants will be reduced by
invalid claims is again based on their faulty premise that significant numbers of invalid claims
will be provided awards.?® (D.I. 45 at 74). Certain Insurers further critiéize BSA for not seeking
to disallow claims, but they cite no authority for the proposition that a debtor should seek to
disallow claims, rather than having claims assessed through the TDP, much less that a decision
to do so could constitute bad faith. I agree it would have made no sense for BSA to attempt to
investigate 82,209 claims in a disallowance proceeding, only to transfer the remaining claims to
a Trust for adjudication. This would defeat the purpose and the efficiencies of the TDP.

Finally, Certain Insurers argue that, but for the BSA’s bankruptcy proceedings, the
“explosion of claims” would not have occurred. (D.I. 45 at 20). Common sense applied to the
record in this case suggests that is true, but it does not follow at all that the “explosion” is of
invalid claims. The reasons for the “explosion” are unexplained. There is no accounting for the
Bar Date, which required all claimants to assert their claims or forever lose them. As the

Bankruptcy Court found, the “explosion” of claims “could be a consequence of a bankruptcy

20 No fraud-detection system is foolproof. The reasonable possibility that some fraudulent
claimants will escape detection and be paid does not begin to establish lack of good faith.
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filing and a bar date and an open statute of limitations and the advertising that went on.” (See
Bankr. D.I. 9638 at 191:10-17).

A debtor’s ability to obtain a good faith finding necessary for confirmation

certainly cannot turn on the number of claims filed, whether plaintiff lawyers

advertised for clients or whether plaintiff lawyers filed claims in derogation of

applicable rules. The remedy for inappropriate behavior, if any, rests with state

supreme courts and/or disciplinary counsel around the country, any appropriate

remedy in this court for persons who failed to perform appropriate diligence

before signing proofs of claim and appropriate procedures in the TDP to ferret out

any fraudulent claims. Denying confirmation, however, is not an appropriate or

proportional remedy.

In re Boy Scouts of Am., 642 B.R. at 652.

Payment of claims subject to statutes of limitations. Certain Insurers argue that the
Bankruptcy Court should have found that the Plan was not proposed in good faith because the
Settlement Trust will pay claims that are subject to a statute of limitations defense, inconsistent
with prepetition practices. (D.I. 45 at 28, 38). They rely on the testimony of Ms. Bitar who
opined that a Survivor in the tort system “would get nothing” on a time-barred claim, but under
the TDP “would get $300,000.” (D.I. 45 at 33). First, Ms. Bitar’s statement that a Survivor
“would get $300,000” in the Settlement Trust is not supported by the terms of the TDP. (Bankr.
D.I. 9563 at 52:6-8). In reaching this conclusion, Ms. Bitar took a Base Value and applied a
statute of limitations discount. (Bankr. D.I. 9563 at 50:18- 52:8, 122:4-15). But under the TDP,
the Settlement Trustee must apply numerous mitigating and aggravating factors to ascertain the
value of a claim, so the TDP is not formulated to result in awards equal to the Base Matrix Value
number. In re Boy Scouts of Am., 642 B.R. at 651 (“Dr. Bates’s testimony was clear: the Base
Matrix Values in the TDP are a starting point, not an ending point. In his words, the Base Matrix

Values are not ‘magic number[s]’; rather, any number could be used . . . one would simply have

to modify the Scaling Factors appropriately.”)
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Second, Ms. Bitar’s statement that a Survivor in the tort system “would get nothing” on a
time-barred claim is not supported by her experience, as she has never represented BSA or
settled an abuse claim. (B.D.I. 9563 at 72:4-73:2). More importantly, her statement is
contradicted by evidence demonstrating that claims subject to statute of limitations defenses
were sometimes paid prepetition by BSA and its insurers. The testimony at trial established that
States consistently revive abuse claims, and that “courts are reluctant to grant dispositive motions
on a statute of limitations basis, particularly for something like childhood sexual abuse. Indeed,
many of the states that had potentially applicable statutes of limitations also included exceptions
(such as discovery exceptions) that would effectively negate a dispositive motion on a statute of
limitations defense.” (Bankr. D.I. 9273 §24). Mr. Griggs testified that BSA often settled claims
with a statute of limitations defense, even if it was likely to prevail on the defense, and insurers
often approved those settlements. (Id. ] 22-26). BSA also paid claims after prevailing on its
defense “rather than face the cost and risk of an appeal.” (/d. §26). Large settlements paid by
BSA and its insurers also arose out of claims where BSA believed it had a viable statute of
limitations defense. (/d. | 24). Nonetheless, Dr. Bates and his team formulated a Claims Matrix
that includes different discounts for statute of limitations defenses based on the strength of the
relevant State’s statute.

Certain Insurers complain that the statute of limitations defense is a mitigating factor,
rather than part of the General Criteria for allowance, but Mr. Griggs testified that the
availability of a potential statute of limitations defense was considered a mitigating factor
prepetition also, and not a requirement for payment. (D.1. 9273 §24). The Bankruptcy Court
credited Mr. Griggs’ unrefuted evidence: “During the trial there was much discussion about the

statute of limitations defense. As Mr. Griggs testified, his experience is that even in states with
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closed statutes of limitations, courts are hesitant to dismiss on statute of limitations grounds.” In
re Boy Scouts of Am., 642 B.R. at 634 n.566 (citation omitted). It further noted:

There is no ‘law’ that prevents a defendant (or putative defendant) from settling

with or paying a claim made by a personal injury claimant whose claim may be

time-barred. Indeed, the uncontroverted testimony of Mr. Griggs is that

prepetition BSA was not often successful in asserting statute of limitations

defenses even in states where the defense was viable, and that even when BSA

prevailed on a statute of limitations defense it still might subsequently settle the

claim.

Id. at 658. Consequently, the Bankruptcy Court did not find “that this result means the Plan was
not proposed in good faith.” Id. at 658.

I find no support for Certain Insurers’ assertion that claims subject to statute of
limitations defenses would receive nothing outside the Settlement Trust or that the potential
availability of the defense should be part of the General Criteria, not a mitigating factor.

TDP criteria for legal responsibility. Certain Insurers argue that “BSA’s negligence is
not a prerequisite for liability as it would be in the tort system. . . .” and that this supports a lack
of good faith. (D.I. 45 at 28). But the record reflects that, under the TDP, the Settlement Trustee
will consider evidence of “legal responsibility,” rather than negligence, because claims other
than negligence had been brought on a prepetition basis. Consequently, the TDP needed to
address the potential liability of a Protected Party for all claims, not merely for negligence
claims. (Bankr. D.I. 9309 9 50-51; Bankr. D.I. 9406 at 217:20-23 (Azer) (“I think we wanted to
encompass all the causes of action, right, so we wanted to make sure we were encompassing
everything that could be out there, and this is the reason we used that language.”)).

Certain Insurers further contend that the TDP are unfair because they treat negligence
only as an aggravating factor that is multiplied against the Base Matrix Value to increase the

claim’s value. (D.I. 45 at 28). Testimony established, however, that “the showing of negligence

was subsumed by the General Criteria.” (Bankr. D.I. 9309 § 50; see also Bankr. D.1. 9273 § 59
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(“Based on my work as [National Coordinating Counsel], if an underlying plaintiff could
establish, by a preponderance of the evidence, each of the General Criteria, I would have
considered that a claim that should be settled because the claimant likely would be able to show
negligence by the BSA, Local Council, and/or Chartered Organization.”)). Moreover, the
evidence supports a finding that the General Criteria is consistent with BSA’s prepetition
practices. Specifically, if all the General Criteria was met prepetition, then BSA viewed that as a
sufficient basis to establish negligence and to pay the claim. (Bankr. D.I. 9273 §59). While
there is a reference to negligence in the “aggravating factors” of the TDP, the unrebutted
testimony is that BSA meant for this to address the issue of notice, rather than legal liability,
which is subsumed by the General Criteria of the TDP. (Bankr. D.I. 9406 at 41:15-22 (Azer)
(“[W]e actually had a reference to negligence . . . [I]f the BSA had notice, then it was meant to
allow for an increased dollar value, and I guess the insurers were confused by that. And so,
again, we modified that language to try to make clear our intent in the aggravating factors.”).
The testimony further established that treating the degree of notice as an aggravating factor was
consistent with BSA’s prepetition practices. (Bankr. D.I. 9273 §41). In any case, BSA
subsequently revised the TDP after the confirmation hearing to expressly require that “a
Protected Party may be negligent or may otherwise bear legal responsibility” in the final version
of the TDP. (D.L. 1-4, Ex. A, Art. VIL.C.2(c).

Prior versions of the Plan. Certain Insurers next argue that the Plan was not proposed in
good faith based on certain insurance-related terms that were included in a prior plan. BSA
proposed a plan in February 2022 that included certain insurance-related terms opposed by the
Insurers. (See Bankr. D.I. 8813 Art. IX.A.3.w-aa). The Bankruptcy Court declined to approve
certain of those terms. Section 1127(a) provides a debtor with the right to modify its plan, and

then it is that modified plan that needs to satisfy the confirmation requirements, not a prior plan:
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“The proponent of a plan may modify such plan at any time before confirmation . . .. After the
proponent of the plan files a modification of such plan with the court, the plan that is modified
becomes the plan.” 11 U.S.C. § 1127(a). Altering plan provisions before and after confirmation
is consistent with bankruptcy precedent and procedure. In August 2022, BSA modified the prior
plan to comply with the Confirmation Opinion, listed those changes in a plan addendum, and
filed a corresponding proposed order confirming the Plan. (See Bankr. D.I. 10188, Exs. A, B,
Bankr, D.I. 10190). The Bankruptcy Court ultimately confirmed the Plan over the Certain
Insurers’ objection in September 2022. Certain Insurers cannot challenge the Plan based on
terms that are not in it, much less demonstrate that the Bankruptcy Court committed clear error
by not making certain factual findings based on terms that BSA did not propose in the confirmed
Plan.

Certain Insurers argue that an earlier proposal to retain Professor Eric Green as the trustee
supports their argument that the Plan was not proposed in good faith. (D.I. 45 at 34-35, 71-72).
The Plan did not propose Professor Green, nor did the prior version, but rather proposed Judge
Houser, someone everyone agrees is an “eminently qualified, retired, neutral Federal Judge[].”
(Bankr. D.I. 9389 at 50:13-15; D.I. 1-3 at 211 (“[N]o one questions the integrity of the proposed
Settlement Trustee.”). As addressed above, a challenge directed to a proposal that was not
included in the Plan presented for confirmation, and that is not included in the confirmed Plan, is
irrelevant. Arguing that BSA engaged in bad faith by initially proposing the appointment of a
well-regarded mediator, and then changing the proposal in response to objections by the Insurers,
demonstrates the weakness of the “good faith” aspect of the appeals.

Claim resolution process differs from the tort system. Certain Insurers repeatedly assert
that the Settlement Trust resolution process is different from the tort system. That is correct and

does not evidence any lack of good faith. The record supports that the TDP is designed to
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replicate tort system resolutions in an expedited and cost-effective fashion, as opposed to years-
long litigation, which BSA cannot survive. Mass tort settlements establishing an adjudication
procedure, or trust distribution procedures, instead of litigation, are commonplace. See, e.g., In
re W.R. Grace, 446 B.R. 96. As addressed above, the TDP here was fashioned in part on other
mass tort resolutions in bankruptcy.

Insurance neutrality in not required by the Bankruptcy Code. Certain Insurers assert
that the Bankruptcy Court “erroneously declined to engage with the [P]lan’s real-world impact
because the court believed ‘insurance neutrality’ is merely a ‘standing concept.”” (D.1. 45 at 77).
There is no confirmation requirement that a chapter 11 plan be “insurance neutral.” In re Boy
Scouts of Am., 642 B.R. at 648 (citing Purdue Pharma, 633 B.R. at 63 (“[T]here is no
requirement that a Chapter 11 plan be ‘insurance neutral’ in any respect.”)).

Certain Insurers cite In re Global Industrial Technologies, 645 F.3d 201, 207-08 (3d Cir.
2011), and Combustion Engineering, 391 F.3d at 218, but the Bankruptcy Court correctly found
that neither case held that a plan had to be insurance neutral. In re Boy Scouts of Am., 642 B.R.
at 667. These cases held that the insurers there had standing to raise challenges to the plan. /d.
(“[1]f a plan is not ‘insurance neutral,” insurance companies have standing (at either the
bankruptcy or the appellate level, as applicable) to be heard.”). Finally, the Bankruptcy Court
did address the real-life impact of the Plan by preserving the Insurers’ defenses and ruling that,
to the extent a dispute arises in the future, a court with jurisdiction over the matter will determine
the dispute based on the then-existing facts. See id. at 656.

Case law does not support lack of good faith here. The cases cited by Certain Insurers
in support of their argument that the Plan was not proposed in good faith do not advance their
cause. The appellate cases either do not address good faith or affirm a bankruptcy court’s

finding of bad faith, the exact opposite of what occurred here. For example, Certain Insurers cite
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In re SGL Carbon, 200 F.3d 154 (3d Cir. 1999), which did not address confirmation issues. That
case dismissed the bankruptcy petition because the debtor was “a financially healthy company”
and the “Chapter 11 lacks a valid reorganization purpose . .. ” Id. at 156, 166 (finding courts
have “consistently dismissed Chapter 11 petitions filed by financially healthy companies with no
need to reorganize under the protection of Chapter 11.”). No one claims BSA was financially
healthy when it filed its Petition.

Certain Insurers cite Global Industrial Technologies, but that court did not rule on good
faith. It merely found that the bankruptcy court erred in holding that the insurers had no standing
to object to a plan where their policies were being transferred to a trust, and where the insurers
had submitted substantial evidence that 91.5% of the claims were not legitimate. In re Glob.
Indus. Techs., 645 F.3d at 207-08. The bankruptcy court in that case found that there was record
evidence that “[the debtors] had sold out [the insurers] by setting up a system in which they
would pay for newly ginned-up silica claims in exchange for asbestos claimants casting their
votes in favor of the [plan].” Id. at 214. Indeed, the debtors obtained a list of silica claimants
from another company’s bankruptcy and then solicited those claims to gain confirmation votes,
causing the “explosion of silica claims.” Id. Although the bankruptcy court had considered
some of the insurers’ contentions, the Third Circuit remanded to ensure that the insurers had the
opportunity to make a full record: “We accept the logical position that a party, granted standing
and a full opportunity to participate, may add something meaningful to the record on which the
bankruptcy court is called to make a decision.” Id. at 215 n.33.

Here, Insurers were full participants at trial, but they introduced no evidence of collusion
or that any claims were fraudulent—the opposite of what happened in Global Industrial.
Moreover, the Bankruptcy Court found that the BSA did not collude with the Survivors’ counsel

based on a careful review of the record. Certain Insurers introduced no evidence to the contrary,
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relying primarily on an argument that the BSA was incentivized to collude. (D.I. 45 at 66-67).
The argument was specifically rejected by the Third Circuit in Federal-Mogul:

Insurers also allege the trust mechanism might distort ordinary incentives between

insurer and insured, encouraging the Debtor to collude with claimants and impose

costs on the insurer. But as Federal-Mogul points out, this shift in incentives is

not unique to the asbestos context and occurs in bankruptcy where there is a

discharge of the liability of the debtor but not that of the insurer.... Nor did the

Insurers provide any evidence of such collusion in this case. Such bare

speculation does not establish an increase in risk.

In re Fed.-Mogul, 684 F.3d at 380.

The bankruptcy cases relied upon by Certain Insurers present egregious facts not present
here.

The bankruptcy court In re ACandS determined that the plan was not proposed in good
faith because the trust structure was unfair to claimants and dictated by plaintiffs’ attorneys that
favored their clients over other claimants. In re ACands, Inc.,311 B.R. 36, 43 (Bankr. D. Del.
2004). Specifically, the conflicted controllers provided a different treatment for the exact same
claims, so that their clients would be paid in full even if they were merely exposed to asbestos
and were not sick, while someone they did not represent, with the most serious disease,
mesothelioma, could get no.thing: “[I]t is fundamentally unfair that one claimant with non-
symptomatic plural plaques would be paid in full, but while someone with mesothelioma runs a
substantial risk of receiving nothing. Both should be compensated based on the nature of their
injuries, not based on the influence and cunning of their lawyers.” Id. at 40, 43.

The bankruptcy court /n re Coram Healthcare made a factual finding that the plan was
not proposed in good faith because the debtors’ CEO and president had an actual conflict of
interest when entering into an agreement with the debtors’ largest creditor, requiring that he take

the creditors’ instructions. In re Coram Healthcare, 271 B.R. 228, 234-35 (Bankr. D. Del.

2001). His annual fee of $1 million was substantially more than the executive’s salary from the
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debtor, the executive breached his fiduciary duties, and the conflict caused “insidious effects,”
including the debtors’ decision to provide the creditor with $6.3 million interest payment, “with
no legal obligation” to do so, harming the debtors’ liquidity at a time that they needed cash to
achieve “operational advantages, as well as an enhanced negotiating position vis-a-vis its
creditors.” Id. at 236. Neither the executive nor the creditor disclosed the arrangement, until it
was uncovered in discovery, and the bankruptcy court found the executive’s testimony
“unconvincing.” Id. at 239.

Last, the bankruptcy court in American Capital Equipment considered a plan structure
materially different from BSA’s Plan and determined it was not proposed in good faith. The
bankruptcy in that case did not involve tort liability, the debtors did not contribute to the fund,
(and would take from the fund), tort claimants were the sole source of funding, funds were
designated to pay off only creditors and insurers (rather than tort claimants), and there was an
“inherent conflict of interest” as the plan stripped insurers of “procedural and substantive rights
without the protections of Section 524(g).” In re Am. Capital Equipment, 688 F.3d at 159-60.
The Third Circuit held that the “inherent conflict of interest” was “especially concerning”
because the debtors were financially incentivized to sabotage their own defense due to a
kickback mechanism. Id. at 158-60 (“[Debtor] is required to cooperate in its defense, but will be
incentivized to do otherwise.”). Unlike the debtor in that case, BSA has no conflict of interest,
has meaningfully contributed to the Settlement Trust, and has not established a surcharge
mechanism at the claimants’ expense for the BSA’s own gain.

The Tort Claimants’ Committee/Abuse Survivor Settlement. Finally, Certain Insurers
argue that the Tort Claimants’ Committee/Abuse Survivor Settlement, which provides an
Independent Review Option and uncapped recoveries against Non-Settling Insurance

Companies, supports its argument that the Plan was not proposed in good faith. A goal of the
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TDP was to reflect the BSA’s prepetition settlement practices, and the record reflects that BSA
and its insurers sometimes paid sexual abuse claims in excess of the $2.7 million maximum cap
applicable to a Trust Claim Submission. (Bankr. D.I. 9309 9§ 55-56; Bankr. D.1. 9454 at 237:12-
18 (Bates)). The Independent Review Option was intended to address the fact that an earlier
version of the TDP that did not provide a pathway for recoveries in excess of $2.7 million for
particularly egregious cases. Therefore, the addition of the Independent Review Option is
consistent with BSA’s prepetition practices. (Bankr., D.I. 9454 237:12-18 (Bates); Bankr. D.I.
9454 at 98:14-99:1 (Bates) (“[The Independent Review Option] [b]asically remov][es] ... a
windfall that the excess insurers had obtained in the original draft of the [TDP].”); id. at 235:16-
23 (Bates) (“The excess insurers ... pay more, but ... only to the extent that they got a windfall
from the original [TDP], which capped itself at [$]2.7 [million]. So, they aren’t actually made
worse off, relative to what the policies are worth.”)). The inclusion of this provision does not
demonstrate a lack of good faith. Certain Insurers are not entitled to capped recoveries. Outside
of the Settlement Trust, Survivors are able to, and did, pursue claims with uncapped recoveries.
(Bankr. D.I. 9273 9 63). Prepetition, BSA paid claims substantially in excess of $2.7 million for
egregious cases. (Bankr. D.I. 9273 § 63). If awards under the Independent Review Option are
unreasonable, Certain Insurers retain their coverage defenses.

Other. 1 previously rejected Certain Insurers’ argument that the Plan’s transfer of rights
under insurance policies abrogates their contractual rights, which constituted an independent
ground for Certain Insurers’ challenge to the Bankruptcy Court’s good faith determination.

Summation. Having considered “the objective factors” highlighted by Certain
Insurers—*“the plan itself and the process,” including whether it resulted from “fundamental
fairness in dealing with the creditors,” achieved “fundamental fairness and justice,” “discouraged

debtor misconduct,” and “whether the debtor has sought to step outside the equitable limitations

154




of Chapter 117 (see D.I. 144, 2/9/2023 Hr’g Tr. at 15:1-17; Exide, 2021 WL 3145612, at *11), 1
find no support for Certain Insurers’ allegations of BSA’s collusion, failure to negotiate, or the
Plan’s inflation of claims at the expense of Certain Insurers’ rights and defenses. I further find
no evidence demonstrating clear error in the factual findings underlying the Bankruptcy Court’s
good faith determination. To the extent the Bankruptcy Court’s good faith determination is not
merely a finding of fact but an “ultimate fact,” In re LTL Management, 58 F.4" at 753, upon de
novo review of “the culminating determination of whether th[e underlying] facts support[ed] a
conclusion of good faith,” I find no error in the Bankruptcy Court’s determination based on its
detailed analysis of objections and ample support in the record.
VII. CONCLUSION

I have endeavored to address all developed arguments raised in these appeals. To the
extent not addressed herein, any remaining arguments are rejected. I will therefore affirm the
Confirmation Order.

A separate order will be entered.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

IN RE: BOY SCOUTS OF AMERICA and : Chapter 11
DELAWARE BSA, LLC, . Case No. 20-10343-LSS
. (Jointly Administered)
Debtors.
NATIONAL UNION FIRE INSURANCE, : Civ.No. 22-1237-RGA
COMPANY OF PITTSBURGH, PA, et al, . (Lead Case)
Appellants, : Civ. Nos. 22-1238-RGA,
V. : 22-1239-RGA, 22-1240-RGA,
: 22-1241-RGA, 22-1242-RGA,
BOY SCOUTS OF AMERICA and . 22-1243-RGA, 22-1244-RGA,

DELAWARE BSA, LLC, et al., o 22-1245-RGA, 22-1246-RGA,
o 22-1247-RGA, 22-1249-RGA,
1 22-1250-RGA, 22-1251-RGA,
Appellees. : 22-1252-RGA, 22-1258-RGA,
: & 22-1263-RGA (Consolidated)

ORDER
For the reasons set forth in the accompanying Opinion, it is hereby ORDERED:
1. The Motion to Supplement the Record (D.1. 123) is hereby DENIED.
2. The Supplemental Findings of Fact and Conclusions of Law, dated September 8,
2022 (D.I. 1-1) (“Confirmation Order”), is hereby AFFIRMED.
3. The Clerk is directed to CLOSE lead case Civ. No. 22-1237-RGA along with the
consolidated cases.

Entered thi: y of March, 2023.



