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allk " motivi " tocombii ~  and Frey is “nonsensical” because Cr ' ‘:ady solves
problem of using common frequencies to avoid interference, and thus there is no reason to consult
..ey. _.I1 93 at 5. Having reviewed the record, the Court concludes that SmartSky has not
demonstrated that Gogo’s invalidity contention related to the *077 patent “lacks substantial merit.”
See Amazon.com, Inc., 239 F.3d at 1350. Particularly, the Court finds that{ wrtSky has failed to

:ar _fully address, beyond conclusory assertions, whether Cruz discloses a solution to
the interference problem that would obviate the motivation for a person skilled in the art to
¢ binetheteac ™  of Frey to ~ uz.

.. -parable Ha

The movant seeking the preliminary injunction must demonstrate “that it is likely to suffer
irreparable harm if the preliminary injunction is not granted and there is a causal nexus between
the alleged infringement and the alleged harm.” Metalcraft of Mayville, Inc. v. Toro Co., 848 F.3d
1358, 1368 (Fed. Cir. 2017). The alleged harm must not be compensable via monetary damages.
Id. (stating that, where no monetary damage is calculable, “the harm cannot be adequately
compensated and is irreparable.”).

SmartSky asserts three grounds of irreparable harm as a result of Gogo’s alleged
infringement: (1) SmartSky will lose sales, market share, and its goodwill and reputation in the
business aviation industry; (2) Gogo competing for consumers would erode the price SmartSky
could charge without Gogo’s competition; and (3) Gogo’s competition will reduce SmartSky’s
ability to recoup its research and development (“R&D”) costs and impair its ability to invest in
future R&D. D.I. 24 at 11-18; D.I. 93 at 6-10.

SmartSky alleges that Gogo is the only other provider of comparable business aviation

network services, and that allowing Gogo to compete with its allegedly infringing 5G Network
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Inc. v. Edwards Lifesciences Corp., 2019 WL 2521305, at *19 (D. Del. June 6, 2019)
(“[S]peculative loss of market share cannot support issuance of a preliminary injunction.”). Also,
any potential loss of market share “correspond(s] to the same lost sales that were quantifiable as
damages,” and cannot be counted twice. D.I. 76 at 14 (citing D.I. 27 at Y 56-57). Similarly, Gogo
refutes SmartSky’s claims that it will lose its earned goodwill and reputation in the industry by
pointing to evidence demonstrating SmartSky’s ability to secure investments and customers
subsequent to Gogo’s announcement of its competing network. D.I. 76 at 16; see also D.I. 78 at
99 17, 26.

Next, SmartSky advances a price erosion argument. D.I. 24 at 13; D.1. 93 at 6-7. Following
the announcement of Gogo’s competing network, SmartSky asserts that it must charge “less than
Gogo and hence suffer[] price erosion on any sales that it makes while Gogo is in the market
promoting and selling its infringing 5G service.” D.1. 24 at 13; D.I. 27 at 1 55. However, SmartSky
offers no economic analysis, other than conclusory assertions, to support its price erosion theory,
and, without such evidence, it is speculation to assert that competing with a disputed infringing
product will drive down SmartSky’s prices. Waters Corp., 410 F. Supp. 3d at 715-16 (price
erosion argument without “concrete pricing evidence” was “too speculative”).

Lastly, SmartSky argues that, because it will lose market exclusivity, it will not be able to
recover its nearly [ l] R&D investment, further hindering its ability to invest in future
R&D, such as its complementary product “Skytelligence.” D.I. 24 at 15; D.I. 93 at 9-10. Notably,
SmartSky concedes that quantifying its lost R&D is not possible. See D.I. 95 at §35. Gogo asserts
that SmartSky’s allegations concemning a return on R&D costs are purely speculative and
duplicative of the alleged lost sales, which account for any proposed return-on-investment. D.I.

76 at 16. Generally, courts give little weight, if any, to claims of lost opportunity to conduct future

18











