IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

AVADEL CNS PHARMACEUTICALS LLC
and AVADEL PHARMACEUTICALS PLC,

Plaintiff,
C.A. No. 22-487-GBW
V.
]
JAZZ PHARMACEUTICALS, INC. and
JAZZ PHARMACEUTICALS IRELAND
LIMITED,
Defendants.
MEMORANDUM ORDER

Before the Court is Defendants Jazz Pharmaceuticals, Inc. and Jazz Pharmaceuticals
Ireland Limited (together, “Jazz”) motion for judgment on the pleadings (the “Motion”) on
Plaintiffs Avadel CNS Pharmaceuticals LLC and Avadel Pharmaceuticals PLC’s (together,
“Avadel”) Complaint. D.I. 24. The Motion has been fully briefed (D.I. 25, 28, 30) and the Court
has heard oral argument. For the following reasons, the Motion is denied.

L BACKGROUND

In this breach of contract, trade secret misappropriation, and correction of inventorship
action, Avadel alleges that, after Avadel and Jazz explored a potential collaboration to jointly
develop a once-nightly formulation of sodium oxybate (used for the treatment of excessive daytime
sleepiness and cataplexy in adults with narcolepsy), Jazz instead misused Avadel’s confidential
information in violation of three confidential disclosure agreements (“CDA(s)””) between Jazz and
Avadel executed in 2010, 2015, and 2018, stole Avadel’s trade secrets to develop its own oxybate

products, and obtained patents using contributions of Avadel’s inventors. See generally D.I. 2.
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Receiving Party may disclose Confidential Information of the
Disclosing Party to its Affiliates and their respective officers,
directors, employees, consultants, attorneys, financial or other
advisors/providers, accountants, agents or representatives (the
“Representatives”) who are required to use such Confidential
Information for the Purpose and who are bound by obligations of
confidentiality at least as stringent as those set forth herein. Upon
disclosing Confidential Information to any such Representatives,
the Receiving Party will advise them of the confidential nature of
the information. Without limiting the generality of the foregoing, the
Receiving Party will take all reasonable precautions to prevent the
disclosure of Confidential Information of the Disclosing Party to
any unauthorized third parties (and in any event consistent with the
precautions it ordinarily takes to safeguard its own confidential
documents) and will be liable for any breach of the confidentiality
and non-use obligations under this Agreement by any of the
Representatives of the Receiving Party.

D.I. 2 951 (citing D.I. 2-14, Ex. 14, § 2(a)). Paragraph 1 of the 2018 CDA defined “confidential
information” as:

(1) all information (whether in written, electronic, or graphic form or
disclosed orally) that is provided by or on behalf of one Party (the
“Disclosing Party”) to the other Party (the “Receiving Party™),
directly or indirectly, in connection with the Purpose and relating to
the Disclosing Party and its Affiliates (as defined below) and their
respective products, product candidates, technologies and
businesses, and those of any third party from whom the Disclosing

Party or its Affiliates has received information on a confidential
basis, (ii) any memorandum, analysis, compilation, summary,
interpretation, study, report or other document, record or material
that is or has been prepared by, for or on behalf of the Receiving
Party or any of its Representatives (as defined below) and that
contains, reflects, interprets or is based directly or indirectly upon
any information of the type referred to in clause (i) of this sentence.

D.I 2 9 53 (citing D.I. 2-14, Ex. 14,9 1).
Avadel pleads that “by July 2018,” Avadel provided Jazz with “confidential, trade secret
data indicating that such a sachet, liquid-suspension system would be effective to achieve [}

I o c<-ighly dosing of a sodium oxybate

product.” D.I 2 99 58-63. Avadel alleges that, “[a]fter Avadel’s disclosure of the foregoing
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Accepting Avadel’s well-pleaded factual allegations as true and drawing all reasonable
inferences in its favor, Avadel’s claims for correction of inventorship are plausible. The Complaint
describes [, - <. <2
D.I. 2 99 18-22, 64-65, and pleads that Avadel shared with Jazz confidential information related
to Avadel’s products, clinical trials, and proprietary drug delivery technologies, see, e.g., id. 99 30,
46, 58, 60-62. After Jazz obtained Avadel’s data, Avadel pleads Jazz never collaborated with
Avadel. Id. 7, 38, 49, 63. According to Avadel, Mr. Michael Desjardin (Jazz’s Vice President
of Manufacturing and Technical Development) forwarded one of Avadel’s slide decks to Mr. Clark
Allphin (“a named inventor on many of the patents Jazz has asserted against Avadel” who also
served as Jazz’s Executive Director of Process and Product Science). Id. Y 28, 73-75. Avadel
alleges Mr. Desjardin’s email encouraged Mr. Allphin to revisit another confidential slide deck
Jazz had received from Avadel ||| NG
B (. 99 74-77. Avadel claims that the slide deck allegedly reviewed by Mr.
Allphin described “Avadel’s confidential conclusion that microparticles could be utilized as an
alternative to solid oral dosing, including by way of ‘sachet or oral suspension, which allow large
dose formulations that are completely tasteless’” and “proposed a dosage form of ‘one sachet of
powder (controlled release microparticles) and one bottle of oral solution.”” Id. § 82 (internal
citations omitted). Avadel’s deck also purportedly disclosed that one could use a “‘combination
of immediate release AND delayed release in a single administration’ in order ‘to obtain the
desired PK profile,” and that the dosage form may contain 50% sodium oxybate in solution and
50% controlled release microparticles.” Id. 9 84 (internal citations omitted).

Then, Avadel contends that, less than three weeks after Mr. Desjardin emailed Mr. Allphin,

“Mr. Allphin and named co-inventor Scott Bura filed a provisional application 62/117,889 which
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ultimately matured into the ’782 patent. One year later (and six years after the 2010 interaction
with Avadel), Messrs. Allphin and Bura filed utility Application No. 15/047,586, Collectively,
those comprise the 899 Applications.”” Id. § 78. Avadel pleads that, while Jazz’s applications
“were filed under the guise of describing ion-exchange resinate technology, the 899 Applications
track the confidential disclosures of [Avadel’s confidential slide deck].” Id. §79. According to
Avadel, “the 899 Applications state that ‘it would be desirable to provide oxybate . . . in extended
release, oral liquid dosage form (including suspensions of oxybate-containing particles as
described herein, which in some embodiments can be supplied as a sachet . ...).”” Id. ] 82. Avadel
also pleads that the 899 Applications state “controlled release and immediate release formulations
can be dosed together to a subject to provide quick onset of action, followed by maintenance of
therapeutic levels of the drug substance over a sustained period of time” and “contain multiple
other references to a combination of immediate and controlled release formulations”—ideas that
Avadel claims were conceived by Avadel’s inventors and not anyone at Jazz. Id. 9 83, 85.

Construing the Complaint in the light most favorable to Avadel and taking these and other
highly specific facts together—including, but not limited to, ||| | G
B its caccmess to meet with Avadel and explore a possible collaboration, allegations
surrounding Jazz’s internal use of Avadel’s confidential information, the timing of Jazz’s
distancing itself from Avadel, and Jazz’s filing of the 899 Applications which matured into the
*782 patent—Avadel’s correction-of-inventorship claim as to the *782 patent is plausible. These
facts allow the reasonable inference that certain of Avadel’s inventors conceived the invention of
the ’782 patent and that individuals at Jazz did not.

Avadel’s Complaint also support the reasonable inference that inventors at Avadel “made

a more-than-insignificant contribution to the conception of at least one claim” of the *782 patent.
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