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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELA WARE 

DATACORE SOFTWARE CORPORATION, 

Plaintiff, 

V. 

SCALE COMPUTING, INC., 

Defendant. 

Civil Action No. 22-535-GBW 

MEMORANDUM ORDER1

On August 15, 2024, PlaintiffDataCore Software Corporation ("DataCore" or "Plaintiff") 

filed a Renewed Motion to Strike Certain of Brett Reed's Opinions and to Exclude Brett Reed's 

Related Testimony ("Renewed Motion"). D.I. 264. Defendant Scale Computing, Inc. ("Scale" or 

"Defendant") opposed the Renewed Motion and maintained that DataCore's challenges go to the 

weight of Mr. Reed's testimony rather than its admissibility. D.I. 271 at 1. Scale added that 

testimony elicited during trial from two lay witnesses, Mr. Theriac and Mr. Demlow, would 

provide the basis of Mr. Reed's expert opinions. Id. On August 16, 2024, the Court issued an 

order reserving judgment on DataCore's Renewed Motion and ordered Scale to submit additional 

briefing providing its basis for the reliability of the Fleet Manager data. D.I. 278. Now having 

reviewed the additional submissions by Scale, D.I. 284, it is hereby ordered that DataCore's 

Renewed Motion is GRANTED, and the Court strikes the opinions of Mr. Reed which are based 

on the Fleet Manager data and precludes any testimony relying on Mr. Demlow and/or Mr. 

1 The Court writes for the benefit of the parties who are already familiar with the pertinent
background facts. 
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Theriac's analysis of the Fleet Manager data gathered by or through the PowerShell script written 

by Mr. Dernlow. 

Rule 702 governs the admissibility of expert testimony and mandates that "there must be 

good grounds on which to find the data reliable." Fed. R. Evid. 702(b) and (c) (requiring that 

expert testimony is "based on sufficient facts and data"). The party seeking to introduce the expert 

testimony bears the burden of proving by a preponderance that the proffered expert testimony 

satisfies the Rule 702 test, including that the conclusions were based on sufficient facts or data. In 

re TMI Litig., 193 F.3d 613, 705 (3d Cir. 1999), amended, 199 F.3d 158 (3d Cir. 2000). "If the 

data underlying the expert's opinion are so unreliable that no reasonable expert could base an 

opinion on them, the opinion resting on that data must be excluded." Id. at 697. "The key inquiry 

is reasonable reliance and that inquiry dictates that the 'trial judge must conduct an independent 

evaluation into reasonableness."' Id. (internal citations omitted). Pursuant to this standard, courts 

have excluded expert opinions based on data "not reached by application of a scientific method or 

procedure" and lacking "a reliable basis on which to make a scientific opinion." See CareDx, Inc. 

v. Natera, Inc., No. CV 19-662-CFC-CJB, 2021 WL 1840646, at *3 (D. Del. May 7, 2021). 

Similarly, an expert may run afoul of Rule 702 by adopting data without any understanding of 

"what the data represents, how it was compiled, or how it [was] evaluated or chosen." Chemipal 

Ltd. v. Slim-Fast Nutritional Foods Int'/, Inc., 350 F. Supp. 2d 582,589 (D. Del. 2004). 

In this matter, Mr. Reed concedes that his opinions are based on "no hard supporting 

evidence" because he "did not obtain actual data on configuration of systems for Scale customers." 

Reed Rebuttal Report, at 60. Rather, to support his damages calculations, Mr. Reed relies wholly 

on the Fleet Manager data collected by Mr. Demlow and subsequently analyzed by Mr. Theriac. 

This data, however, covered a sample of only 287 Fleet Manager users and was collected over a 
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single day (January 5, 2024). D.I. 264 at 2. Mr. Reed extrapolated data from this sample to 

estimate that no more than 10% of Scale products infringed the patent-in-suit during the operative 

damages period from 2016 to 2024. B. Reed Op. Rpt., p. 89 (adopting and rounding up figure 

from Fleet Manager data finding that 6.1 % of all customer clusters are in the state that virtual 

capacity exceeds physical capacity). Scale contends that the 6.1 % figure from the Fleet Manager 

data reliably represents the configuration of clusters throughout the damages period because the 

behavior of Scale's customers remained consistent from 2016 to the present. D.I. 284 at 2. Yet, 

Scale's assumption that customer behavior was consistent during the eight year damages period is 

supported only by testimony from Mr. Demlow and Mr. Theriac that, "based on their knowledge 

of and experience with Scale's customer behavior[,] [] there have not been material changes in 

customer use cases or key benefits that would alter the extent to which customers used primarily 

multi-node clusters from 2016 to the present." D.I. 284 at 2. Scale does not claim that either Mr. 

Demlow or Mr. Theriac took steps to verify whether customer behavior remained consistent during 

the operative timeframe, and Mr. Reed does not allege that he conducted any assessments into 

customer behavior on his own. 

While small sample sizes are commonly employed to draw reliable conclusions about a 

larger population, parties collecting such data must ensure that they use a sampling methodology 

that is reliable. See, e.g., In re Countrywide Fin. Corp. Mortg.-Backed Sec. Litig., 984 F. Supp. 

2d 1021, 1033 (C.D. Cal. 2013) ("In order to draw reliable conclusions about a population based 

on a statistical sample, the sample size must be large enough to support those conclusions."); see 

also Tyson Foods, Inc. v. Bouaphakeo, 577 U.S. 442, 459, 136 S. Ct. 1036, 1048, 194 L. Ed. 2d 

124 (2016) (finding that reliable inferences cannot be drawn from "[r]epresentative evidence that 

is statistically inadequate or based on implausible assumptions"). Here, a reliable sampling 
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methodology would be of particular importance given, as Data Core contends, that "over half of 

the appliances providing the Fleet Manager usage data were not introduced into the market until 

2020." D.I. 264 at 2 (explaining that the appliances introduced after 2020 offered "fundamentally 

different performance and pricing characteristics than the earlier (2016-2020) Scale products"). 

Yet, it is indisputable that Mr. Reed adopted testimony from Mr. Demlow and Mr. Theriac without 

seeking any evidence to substantiate their claim that customer behavior remained unchanged from 

2016 through 2024. B. Reed Aug. 6, 2024 Dep. Tr. 17: 16-18: 19 (noting that Mr. Demlow provided 

no documentation). Moreover, Mr. Demlow conceded during his deposition that he created a 

PowerShell script to collect the Fleet Manager data with no guidelines on identifying the data 

relevant to the damage calculations in this case, and without any goal of reflecting customer usage 

of Scale products over the damages period. D. Demlow Aug. 6, 2024 Dep. Tr. 63:5-16, 108:17-

109:9. Given Mr. Demlow's failure to use a reliable sampling methodology in collecting the Fleet 

Manager data, Mr. Reed's reliance on such data to glean information about Scale customers over 

eight years cannot pass muster under Rule 702. 

Several other methodological flaws undermine the reliability of the Fleet Manager data. 

For instance, Scale's personnel testified that they could have collected data from all of Scale's 

customers by remotely logging into those systems, but they did not do so. C. Theriac Aug. 6 Dep. 

Tr., 77:10-78:2. Additionally, Mr. Demlow's data collection produced no data for 64 customers 

who were connected to the Fleet Manager system on January 5, 2024. D.I. 264 at I. Scale 

explained that data was not provided for these 64 customers because, according to Mr. Demlow, 

"those customers are those who have purchased clusters that have not yet been set-up," which is 

"especially common near the beginning of a fiscal quarter and when [Mr. Demlow] pulled this 

data, QI 2024 had just begun." See D.I. 281, Ex. I at� 15. Yet, here again, Mr. Demlow made 
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no attempt to test the veracity of his "belief," and Mr. Reed adopted this assumption without 

question. Additionally, while Scale contends that "Mr. Demlow will testify that he regularly 

writes, uses, and runs scripts as part of his job responsibilities at Scale," D.I. 284 at 1, during his 

deposition, Mr. Demlow could not explain how Fleet Manager compiled or processed the 

information that he extracted. D. Demlow Aug. 6, 2024 Dep. Tr. 65: 1-22. Mr. Demlow similarly 

could not answer how the data was being reported to Fleet Manager, and he struggled to describe 

how he knew that the data collected by Fleet Manager was in fact coming from Scale's customers. 

D. Demlow Aug. 6, 2024 Dep. Tr. 67:5-68:8, 104:20-107:6. Finally, Mr. Demlow testified that 

he did not "review the patent for any guidance as to how to determine whether a cluster was 

overprovisioned as that term is defined in the script." D. Demlow Aug. 6, 2024 Dep. Tr. 109:10-

21. 

While Mr. Theriac ultimately analyzed the Fleet Manager data before it was provided to 

Mr. Reed, Mr. Theriac conceded that he did not "have any input on which customers' data to pull" 

and did not "give Mr. Demlow any guidance or specifications relevant to the script." C. Theriac 

Aug. 6, 2024 Dep. Tr. 76: 13-15. Mr. Theriac added that he did nothing to review or test the Fleet 

Manager data. C. Theriac Aug. 6, 2024 Dep. Tr. 107:17-108:2. Similarly, Mr. Reed played no 

role in the development of the script, and he could not have taken any steps to test the data, as Mr. 

Theriac read the results of his analysis to Mr. Reed over the phone. C. Theriac Aug. 6, 2024 Dep. 

Tr. 104:10-105:22. As Mr. Theriac potently explained, Mr. Demlow's script "ran the calculations 

against the clusters within Fleet Manager, and that[] [was] it." C. Theriac Aug. 6, 2024 Dep. Tr. 

107:17-108:2. 

In response to DataCore's first motion seeking to exclude opinions stemming from the 

Fleet Manager data, the Court wamed that "the admissibility of Mr. Reed's opinions rests on the 
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assumption that Mr. Theriac's and Mr. Demlow's opinions are reliable and non-speculative." D.I. 

235 at 8. When viewed as a whole, however, the evidence now before the Court proves that the 

Fleet Manager data lacks scientific reliability and leaves "too great a gap" between the 6.1 % figure 

deciphered from data collected on Janumy 5, 2024 and Mr. Reed's opinion that 10% of all revenue 

for all of sales of the accused products over the last eight years infringe the patent-in-suit. 

Accordingly, DataCore's Renewed Motion is GRANTED. 

*** 

Date: August 21, 2024 

l 

GREGORYB. WILLIAMS 
UNITED STATES DISTRICT JUDGE 
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