IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

FRAY COLEMAN . CIVIL ACTION
V. . NO. 23-425-MAK
CITY OF WILMINGTON

MEMORANDUM

KEARNEY, J. September 11, 2023

A police department fired a long-serving Black sergeant after an internal investigation
into the sergeant’s responses to inquiries regarding a murder investigation. She now sues her
City employer, its Office of Public Safety, and Police Department for violating her civil rights by
depriving her of the benefits of contracts due to race and by using information gained from her
cell phone under a judicially approved search warrant as part of an older murder investigation.
The City and its administrative bodies move to dismiss or for summary judgment. We must
dismiss her claims as she cannot sue public entities for racial discrimination in connection with
contracts and she pleads no basis to vacate the judicially approved search warrant allegedly
obtaining information used in the investigation before terminating her. And she cannot sue the
Office of Public Safety or Police Department for these claims as they are not separate from the
City under the civil rights laws. But she may be able to plead other claims against the City or
individual state actors. We grant her leave to timely amend if she can state claims within our

limited jurisdiction in good faith.

I.  Alleged facts.
Fray Coleman worked for the City of Wilmington in its Police Department beginning in

June 1999. The City fired her on January 3, 2023 shortly after an internal investigation.!



The firing allegedly arises from an investigation into a murder over fifteen years ago.
Police officers interviewed Ms. Coleman in 2007 related to the then-recent murder of her
daughter’s biological father’s friend.> Ms. Coleman then told the police officers it would not
surprise her if someone killed a murder suspect named Ramadan because of Ramadan’s
connection to the murder.> Someone later murdered Ramadan in February 2008.* City detectives
then questioned Ms. Coleman about Ramadan’s murder in early 2008.% Ms. Coleman told the
detectives she had no information about Ramadan’s murder.®

The City renewed looking into this cold case last year. It hired a retired state trooper to
twice interview Ms. Coleman about the 2008 Ramadan murder in 2022.” The state trooper told
Ms. Coleman she had an inconsistent recollection of the murder after the second interview.® The
state trooper applied for a search warrant to search Ms. Coleman’s cell phone on December 7,
2022.° The search warrant covered the time between Ms. Coleman’s first and second interviews
in 2022%° Judge LeGrow approved the warrant.*!

A Delaware Department of Justice employee executed the search warrant for Ms.
Coleman’s cell phone on December 8, 2022.12 The City thereafter placed her on Administrative
Duty and prevented her from leaving the police building.'®* Wilmington police officers later
discussed Ms. Coleman’s personal information and pictures on her cell phone created outside the
warrant’s date mnge.14

The City fired Ms. Coleman on January 3, 2023.%°
Il.  Analysis

Ms. Coleman sued the City, its Office of Public Safety, and its Police Department under
the civil rights laws arising from her January 3, 2023 termination. Ms. Coleman alleges the City

violated federal civil rights law confirmed in section 1981 by treating Ms. Coleman and other



Black officers differently than white officers in the terms of their employment. She alleges the
Police Department fired her because the City, Office of Public Safety, and the Police Department
engage in a policy of racial discrimination against Black officers.®

Ms. Coleman also alleges the City violated her Fourth and Fourteenth Amendment rights
under section 1983 by executing on a racially-motivated search warrant. Ms. Coleman alleges
the City, Office of Public Safety, and the Police Department conducted an unreasonable search
by obtaining personal information and pictures from her cell phone beyond the search warrant’s
scope.!” Ms. Coleman alleges the City has a practice of allowing its forensic examiners to
download the entire contents of cell phones subject to a search warrant and give the extracted
contents to the warrant’s author.’® Ms. Coleman alleges this practice allows the warrant’s author
to conduct a “fishing expedition” to review data outside the warrant’s scope.'® Ms. Coleman
alleges detectives “routinely” review the information extracted from a cell phone and attempt to
tie any “damning evidence” taken outside the warrant’s date range to data found within the
warrant’s range.?’ Ms. Coleman does not allege something wrong with the warrant procedure as
approved by Judge LeGrow; she instead alleges the City only sought the warrant because of her
race.?! She alleges this racial motivation stems from “long-standing racial problems” within the
City’s internal investigative practices.??

Ms. Coleman seemingly pins her improper termination on the practices of Inspector
Cecilia Ashe.?® Ms. Coleman alleges Inspector Ashe’s Police Department “has a long history of
discrimination against Black officers.”?* Ms. Coleman alleges twenty-four separate instances of
racial discrimination within the Police Department.?® Ms. Coleman’s allegations of racial
discrimination include disparate disciplinary treatment of white and Black officers, promoting

less qualified white officers over more qualified Black officers, and retaliation against



complaining Black officers.?® Ms. Coleman alleges this history of discrimination is part of a
broader “pattern and practice” of discrimination in the Police Department.?’ But Ms. Coleman
needs to tie this alleged pattern and practice to the City’s decision to fire her after its
investigation.

The City moves to dismiss Ms. Coleman’s section 1981 claim and moves for summary
judgment on her section 1983 claim. The City argues Ms. Coleman cannot sue the Office of
Public Safety and the Police Department as they are not juridical entities.?® The City argues Ms.
Coleman fails to allege the City executed an invalid search warrant.?®

We dismiss Ms. Coleman’s section 1981 claim with prejudice as Ms. Coleman cannot
sue state actors under section 1981. We dismiss her claims against the Office of Public Safety
and the Police Department with prejudice. We dismiss Ms. Coleman’s section 1983 claims
because Ms. Coleman fails to allege facts allowing her to challenge the warrant’s validity. We
dismiss with leave for Ms. Coleman to timely amend her complaint if she can plead claims
relating to alleged discrimination consistent with the facts and Rule 11.

A. We dismiss Ms. Coleman’s claims against the Office of Public Safety and
Police Department.

We dismiss Ms. Coleman’s claims against the Office of Public Safety and the
Wilmington Police Department with prejudice. Our Court of Appeals does not permit civil rights
suits against police departments and other administrative arms of a municipality like the Office
of Public Safety.®® The issues are whether Ms. Coleman can proceed on her pleaded civil rights
claims against the City.

B. We dismiss Ms. Coleman’s section 1981 claim.
Ms. Coleman claims the City violated section 1981 based on her allegations the

Wilmington Police Department under Inspector Ashe discriminated against Black police



officers.3! Ms. Coleman alleges the Wilmington Police Department favored white police officers
over Black police officers for promotions.>> Ms. Coleman alleges the Police Department
disciplined white police officers more leniently than Black police officers.>® The City moves to
dismiss this section 1981 claim.®* The City counters Ms. Coleman inappropriately sues state
actors under section 1981.% Congress, through section 1981, only allows suits against private
actors.3®

Congress, through section 1981, prohibits private actors from engaging in racial
discrimination.3” Congress did not create a private cause of action under section 1981 against
state actors.® Our Court of Appeals considers section 1983 as the “exclusive federal remedy for
violation of the rights guaranteed in [section] 1981 by state governmental units.””*® Ms. Coleman
cannot sue the City and its agencies under section 1981. We dismiss the section 1981 claims
against state actors with prejudice. We dismiss Ms. Coleman’s racial discrimination claims under
section 1981 without prejudice as she did not sue a private actor but she may be able to plead
racial discrimination claims under section 1983.

C. We dismiss Ms. Coleman’s section 1983 claim against the City.

Ms. Coleman seeks damages from the City under section 1983 alleging the City had a
racial motivation for issuing the search warrant for her cell phone seeking information about the
2008 murder.*® Ms. Coleman alleges this motivation stems from the City’s “long-standing racial
problems” investigating its own police officers.** Ms. Coleman alleges the City has a practice
allowing forensic examiners to download the entire contents of a cell phone subject to a search
warrant irrespective of the warrant’s date range.*? The City moves for summary judgment on this
section 1983 claim.*® The City counters Ms. Coleman did not suffer a Fourth Amendment harm

arising from the scope of the search warrant because Judge LeGrow validly issued the search



warrant and Ms. Coleman pleads nor offers no basis to challenge Judge LeGrow’s findings.*
We agree with the City as to Ms. Coleman’s failure to plead facts allowing us to disregard Judge
LeGrow’s decision to allow the City to obtain cell phone information through a warrant.

Valid search warrants must be “1) be based on probable cause; 2) be supported by a
sworn affidavit; 3) describe particularly the place of the search; and 4) describe particularly the
persons or things to be seized.”* As our Supreme Court taught years ago in Franks v. Delaware,
a person subject to the warrant later challenging a warrant affidavit’s truth must allege “(1) that
the affiant knowingly and deliberately, or with a reckless disregard for the truth, made false
statements or omissions that create a falsehood in applying for a warrant; and (2) that such
statements or omissions are material, or necessary, to the finding of probable cause.”*

We dismiss Ms. Coleman’s Fourth Amendment claims because she fails to plead
deficiencies in the search warrant or process of obtaining it.*’ She instead alleges the motivations
underlying the warrant and the City’s long-standing racial disparities in investigating officers.
She does not offer and we cannot separately find authority for allowing a civil rights challenge to
the scope of a search warrant under the Fourth Amendment based on alleged race animus when
the person subject to the search cannot meet the Franks standards.

We dismiss Ms. Coleman’s Fourth and Fourteenth Amendment claims because she does
not plead the warrant’s invalidity. We deny summary judgment as Ms. Coleman may be able to
allege a section 1983 claim.*® But Ms. Coleman could possibly plead a section 1983 claim if she
can adduce facts to allow her attorney to sign a pleading asserting a section 1983 legal claim.
We grant Ms. Coleman leave to timely amend including to plead a section 1983 claim.

I11.  Conclusion
We dismiss the section 1981 claim and civil rights claims against the Office of Public

Safety and Police Department with prejudice. We dismiss Ms. Coleman’s section 1983 claims

6



without prejudice to Ms. Coleman timely amending her allegations if she can do so consistent
with Rule 11. We deny the motion for summary judgment without prejudice to renewal based on

pleaded facts.
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1983 in her response brief. D.I. No. 17 at 15-16. We cannot amend pleadings through a response
brief. Frederico v. Home Depot, 507 F.3d 188, 201-02 (3d Cir. 2007)).

But Ms. Coleman may be able to plead a racial discrimination claim in employment against the
City under a municipal liability theory under section 1983. Hills v. Borough of Colwyn, 978 F.
Supp. 2d 469, 474 (E.D. Pa. 2013). She must plead the City as her employer engaged in a policy
or custom of racial discrimination against Black police officers causing her harm. McGovern v.
City of Philadelphia, 554 F.3d 114, 121 (3d Cir. 2009).

Ms. Coleman does not presently allege the City engaged in a policy or custom of racial
discrimination because she does not plead non-party Inspector Ashe is a policymaker. The
Supreme Court’s teachings in Monell v. Department of Social Services of City of New York guide
our analysis of section 1983 claims against municipal entities. 436 U.S. 658, 691 (1978).
Municipal entities are not liable for employee violations of section 1983. Id. Ms. Coleman must
instead allege a municipal entity’s “policy or custom” caused the harmful constitutional
violation. Natale v. Camden Cnty. Corr. Facility, 318 F.3d 575, 584 (3d Cir. 2003). Municipal
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entities are liable for the actions of governmental employees who possess “final, unreviewable
discretion” can create and implement the “policies” to which Monell liability attaches. Kelly v.
Borough of Carlisle, 622 F.3d 248, 264-65 (3d Cir. 2010). Statutes and employee handbooks
often instruct whether police department employees can serve as policymakers for Monell
purposes and bind municipal entities. Hernandez v. Borough of Palisades Park Police Dep't, 58
Fed. App’x 909, 913 (3d Cir. 2003) (holding New Jersey statutes and policy handbooks dictated
the Chief of Police is the policymaker for New Jersey police departments); Santiago v.
Warminster Twp., 629 F.3d 121, 135 n.11 (3d Cir. 2010) (holding Pennsylvania statute dictates
township supervisors are Monell policymakers for decisions made by township police
departments).

Our Court of Appeals instructs us in Hill v. Borough of Kutztown to carefully analyze Monell
discrimination claims stemming from the highest-ranking employee’s actions. 455 F.3d 225 (3d
Cir. 2006). The engineer in Hill worked for the Borough of Kutztown reporting to the Kutztown
City Council and its Mayor. Id. at 230. The Mayor of Kutztown publicly harassed the engineer
for six months leading to the engineer’s resignation. Id. at 230-32. Kutztown replaced the
engineer with a younger employee. Id. at 232. The engineer sued Kutztown for age
discrimination and alleged the Mayor operated as the final policymaker implementing
Kutztown’s age discrimination policy. Id. at 232, 246. Our Court of Appeals held the Mayor
operated as a policymaker under Monell because no other Kutztown employee “had the power to
curtail his conduct or prevent him” from harassing the engineer. Id. at 246.

We are guided by Judge Surrick’s analysis denying dismissal of Monell claims implicating
borough mayors as “policymakers” responsible for firing a police clerk. Bilal v. Borough, No.
14-5438, 2017 WL 3675382 (E.D. Pa. Aug. 25, 2017). The police clerk in Bilal prepared
disciplinary paperwork for two Colwyn Borough police officers. Id. at *1. The two police
officers allegedly colluded with the Colwyn Borough mayors to arrest the police clerk and
prevent the disciplinary hearing. Id. The police department fired the police clerk without
explanation six months after her arrest. Id. The police clerk sued the Borough arguing the mayors
operated as Monell policymakers because their involvement in her firing dictated the police
department’s decision to fire her. Id. at *10. Judge Surrick noted courts reviewing policymaker
claims “must look to state and local laws.” Id. Judge Surrick found Pennsylvania state law
generally vests mayors with the “full charge and control of the chief of police and the police
force” and held the police clerk adequately pleaded Monell claims against the Borough. 1d.

We are also guided by Chief Judge Sanchez’s analysis in dismissing race discrimination
employment claims against a municipal entity where the plaintiff failed to allege a Monell
“policymaker” influenced his firing. Thompson v. Se. Pa. Transp. Auth., No. 20-756, 2021 WL
2414610 (E.D. Pa. June 14, 2021), aff'd, No. 21-2286, 2022 WL 17958629 (3d Cir. Dec. 27,
2022). The SEPTA driver in Thompson hit a pedestrian during his route. Id. at *1. SEPTA fired
the driver and engaged in a three-level review process involving three different SEPTA
employees reviewing the firing’s merits. Id. at *1-2. SEPTA upheld the decision and the driver
sued alleging racial discrimination because SEPTA allegedly did not fire white bus operators
involved in similar accidents. Id. at *2. The driver sued SEPTA alleging one employee involved
in the three-level review process operated as a policymaker furthering SEPTA’s policy of racial
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discrimination against Black drivers. Id. at *4. Chief Judge Sanchez dismissed the complaint,
finding the driver failed to plead the SEPTA employee wielded “final unreviewable authority”
despite being present at each hearing on the driver’s firing. Id.

Ms. Coleman pleads less specifics about Inspector Ashe’s role in Ms. Coleman’s firing and
within the City’s police department than Judge Surrick and Chief Judge Sanchez considered in
Bilal and Thompson. Ms. Coleman argues the City’s police department has a pattern and practice
of racial discrimination against Black officers. D.I. No. 1 { 55. Unlike the driver in Thompson,
Ms. Coleman does not allege Inspector Ashe created or implemented a policy of racial
discrimination. Ms. Coleman does not allege the circumstances of Ms. Coleman’s firing, and
Inspector Ashe’s role in Ms. Coleman’s firing. We have less information about the City’s policy
of racial discrimination against Black officers and Inspector Ashe’s role in it than did Chief
Judge Sanchez when he dismissed a Monell claim concerning racial discrimination at SEPTA.
Ms. Coleman fails to plead Inspector Ashe has ultimate authority in personnel and disciplinary
decisions at the City’s police department. We are unable to determine whether Inspector Ashe
wields similarly unchecked authority as the Mayor of Kutztown in Hill to implement
discriminatory policies. Ms. Coleman also fails to direct us to a Delaware statute dictating which
Wilmington employee controls the police department. Inspector Ashe is not the City’s police
chief. Ms. Coleman needs to plead more facts to assess her Monell claim. We dismiss Ms.
Coleman’s racial discrimination claim but grant her leave to amend consistent with the Federal
Rules.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

FRAY COLEMAN . CIVIL ACTION
V. . NO. 23-425-MAK

CITY OF WILMINGTON
ORDER

AND NOW, this 11" day of September 2023, upon considering Defendants’ Motion to
dismiss or for summary judgment (D.l. 12), Plaintiff’s Opposition (D.I. 17), Defendants’ Reply
(D.I. 19), and finding Plaintiff fails to plead a private actor liable under section 1981 or a
municipal entity liable under section 1983, or a fact basis to allow us to infer Defendants can be
liable under section 1983 under the Fourth and Fourteenth Amendments for an allegedly
unreasonable search defined in a validly obtained search warrant, and for reasons in today’s
accompanying Memorandum, it is ORDERED we:

1. GRANT Defendants’ Motion (D.I. 12) as to dismissal:

a. With prejudice as to the section 1981 claim against public entities and the
civil rights claims against the Office of Public Safety and Police Department requiring we dismiss
the Office of Public Safety and Police Department and amend the caption as shown in this
Order; and,

b. Without prejudice as to the section 1983 claims granting Plaintiff leave to

file an amended Complaint supported by facts and legal claims cognizable in our limited subject
matter jurisdiction on or before September 28, 2023; and,

2. DENY Defendants’ request for summary judgment without prejudice.

KEARNEY, J. %



