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L. INTRODUCTION

This appeal arises in the chapter 11 cases of Center City Healthcare, LLC and
certain affiliates (“Debtors”)! in connection with an adversary proceeding brought by
the Debtors against appellee Medline Industries, Inc. (“Medline”) seeking, inter alia,
the avoidance and recovery of certain transfers made by the Debtors to Medline
totaling $4,393,024.56 during the 90-day period prior to the commencement of the
chapter 11 cases—April 1 through June 30, 2019 (“Preference Period”)—pursuant to
section 547 of the Bankruptcy Code. Following discovery, Medline moved for
summary judgment. By order dated August 27, 2024 (Adv. D.I. 82) (“SJ Order”), the
Bankruptcy Court granted summary judgment in favor of Medline on all claims for
the reasons set forth in its accompanying opinion, /n re Center City Healthcare, LLC,
664 B.R. 208 (Bankr. D. Del. 2024) (“SJ Opinion”). The Debtors have appealed the
SJ Order. For the reasons set forth herein, the SJ Order will be affirmed.
II. BACKGROUND

A. ‘ The Parties

Tenet Business Services Corporation (“Tenet”) operated Hahnemann

University Hospital and St. Christopher’s Hospital for Children, two large

! The Debtors are Center City Healthcare, LLC d/b/a Hahnemann University Hospital
(“CCH?”), Philadelphia Academic Health System, LLC (“PAHS”), St. Christopher’s
Healthcare, LLC (“SCH”), and SCHC Pediatric Associates, LLC (“SCHC”).



hospital systems in Philadelphia, since 1998. (A.122-30.)* On January 11, 2018, the
Debtors acquired these operating assets from Tenet. (/d.) Prior to the acquisition,
Medline provided medical supplies to Tenet. (A.131-49.) Following the acquisition,
and prior to the Preference Period, Medline continued to provide supplies to the
Debtors. (A.150-54.) The record supports a finding that Medline eventually grew
concerned about extending credit to the Debtors, and that it enforced its credit terms
both prior to and during the Preference Period, by, among other things, demanding a
non-debtor parent guaranty, requiring wire payments when payments historically had
been sent by check, and modifying payment and shipping terms. (See A.155-58;
A.163-70; A.181-84; A.214-19, A.172-78); A.227-28; A.366-99.)

B. The Chapter 11 Cases and the Summary Judgment Motion

On June 30, and July 1, 2019 (the “Petition Date”), the Debtors commenced
their chapter 11 bankruptcy cases. On June 25, 2021, the Debtors filed the adversary
proceeding against Medline (B.1-51) (the “Complaint”). Count One of the
Complaint seeks the avoidance and recovery of 12 payment transfers totaling
$4,393,024.56 (the “Transfers”) made to the Medline during the Preference Period

pursuant to section 547 of the Bankruptcy Code.

2 The appendix (D.I. 13) filed in support of the Debtors’ opening brief is cited herein
as “A.__,” and the appendix (D.I. 15) filed in support of the Medline’s answering
brief is cited herein as “B.__.”



After the close of fact and expert discovery, on November 17, 2023, Medline
filed a motion for summary judgment (B.52-53) and brief in support (B.54-69) (the
“MSJ”). The Debtors filed their response on December 12, 2023 (B.448-99)
(“Response”). Medline filed its reply on December 29, 2023. (B.500-20.)

It is undisputed that the Debtors established a prima facie case for avoidance
of the Transfers under section 547(b).> (B.471.) The Bankruptcy Code provides
certain defenses to such avoidance actions. Fiber Lite Corp. v. Molded Acoustical
Prods., Inc. (In re Molded Acoustical Prods., Inc.), 18 F.3d 217,219 (3d Cir. 1994)
superseded, in part, by statute, Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005, P.L. 109-8, Title IV, § 409, 119 Stat 23 (Apr. 20, 2005).
Medline asserted two defenses: (1) that its preference liability is reduced by
$1,297,376.50 under the objective ordinary course defense set forth in section

547(c)(2)(B) of the Bankruptcy Code; and (2) that the remaining liability of

3 A bankruptcy trustee may avoid a debtor’s prepetition transfer of a debtor’s property
if the following elements of § 547(b) are met: (1) the transfer was made to or for the
benefit of a creditor, (2) on account of a preexisting debt, (3) while the debtor was
insolvent, (4) within 90 days of the debtor's bankruptcy filing, and (5) the transfer
enabled the creditor to receive more than it otherwise would in a hypothetical chapter
7 case. 11 U.S.C. § 547(b). The Bankruptcy Code presumes that the Debtors were
insolvent during the preference period. 11 U.S.C. § 547(f). Medline did not dispute
the amount of the Transfers during the Preference Period or contest that the Debtors
were insolvent during that period. (B.70-81 (Medline’s Statement of Undisputed
Material Facts) (“SUMF”) at 9 13-36, 64—65.)



$3,095,648.06 is eliminated by the subsequent new value defense set forth in section
547(c)(4) of the Bankruptcy Code.
1. Medline’s Objective Ordinary Course of Business Defense
Medline asserted that a portion of the Transfers are exempt from avoidance
under the ordinary course of business defense contained in section 547(c)(2), which
provides:
(c) The [debtor] may not avoid under this section a transfer —
(2) to the extent that such transfer was in payment of a debt incurred by
the debtor in the ordinary course of business or financial affairs of the

debtor and the transferee, and such transfer was

(A) made in the ordinary course of business or financial affairs of
the debtor and the transferee; or

(B) made according to ordinary business terms.
11 U.S.C. § 547(c)(2) (emphasis added). Medline relied on subsection (B), which is
referred to as the “objective” ordinary course test, and which requires the court to
consider whether each transfer was “made according to ordinary business terms.”
“[O]rdinary terms are those which prevail in healthy, not moribund, creditor-debtor
relationships.” In re Molded Acoustical, 18 at 223-24. On the other hand, the
“subjective” ordinary course test identified in subsection (A) requires “each fact
pattern [to] be examined to assess ‘ordinariness’ in the context of the relationship of

the parties over time.” [n re Hechinger Inv. Co. of Delaware, Inc., 489 F.3d 568,

576-77 (3d Cir. 2007).



In support of its objective ordinary course defense, Medline submitted the
declaration of an expert, Vincenzo Toppi, a partner with CohnReznick (B.222-27)
(“Toppi Decl.”). In order to assess to what extent payments to Medline were made
on ordinary business terms, Mr. Toppi compared the number of days that it took the
Debtors to pay Medline’s invoices against the range of days for payment by
companies in the same industry and of similar size. (B.223-24, Toppi Decl., ] 2-4.)
To determine the “days to pay” Medline’s invoices, Mr. Toppi reviewed Medline’s
business records and the Medline “statement of account” that was attached to the
Complaint. (A.508-17.) To determine the industry standard “days to pay,” Mr.
Toppi relied on data compiled by Risk Management Association (“RMA”) with
respect to companies similar to Medline during the relevant time period.* (Id.) In
particular, Mr. Toppi reviewed data of 13 companies with greater than $100,000,000
in assets and greater than $25,000,000 in annual sales that fell within the “Medical,
Dental, and Hospital Equipment and Supplies Merchant Wholesalers” industry—
North American Industry Classification (“NAIC”) industry code 423450 (the
“Relevant Industry”). (B.76-77, SUMF 9 51-57; B.223-24, Toppi Decl. | 2-3;
B.110-111, Reed Decl. ] 4-11.) The data showed that the ordinary course “days to

pay” in the relevant industry (“Industry Range”) during the Preference Period was 28

* Medline also presented the declaration of its Director of Credit, Shane Reed (B.109-
221) (“Reed Decl.”), who stated that he and other professionals in the industry rely on
the data compiled by RMA in making credit decisions. (B.110 & B.114-17.)
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to 76 days. (B.76-77, SUMF q{ 51-57; B.110-11, B.115, Reed Decl. { 4-13, Ex. 4
at 1.) Mr. Toppi’s analysis showed that payments totaling $1,297,376.50, fell within
that range. (B.78—79, SUMF q{ 58-61, 64; B.226, B.372, Toppi Decl. 20, Ex. 7 at
104.) Notably, $3,095,648.06 worth of the Medline invoices paid by the Transfers
fell outside the RMA Industry Range and thus outside of the objective ordinary
course defense. (B.79, SUMF 9 65; B.226, B.372, Toppi Decl. § 20, Ex. 7 at 104.)°
p. Medline’s Subsequent New Value Defense

Medline asserted that even assuming $3,095,648.06 worth of the Medline
invoices paid by the Transfers fall outside of the objective ordinary course defense,
the new value Medline provided during the Preference Period still reduced Medline’s
preference liability to $0. Medline supplied the Debtors with new goods throughout
the Preference Period, as evidenced by invoices from Medline to Appellants (“New
Valué Invoices”) totaling $4,064,050.97. (B.226, B.372, B.447; Toppi Decl. 9 20—
21; Ex. 7 at 104, Ex. 8 at 74.)

The “new value” defense set forth in section 547(c)(4)® of the Bankruptcy

Code reduces a creditor’s preference exposure to the “net result of the preferential

7 The record reflects that available RMA data extended several months beyond the
Preference Period used in Mr. Toppi’s analysis. Had the longer period been used,
data from more comparable companies would have been available and the Industry
Range would have expanded to 27 to 110 days to pay, protecting still more of the
payments to Medline. (B.223, Toppi Decl. at n.3.)

6 Section 547(c)(4) provides that:



transfers and subsequent new value (paid and unpaid).” In re Proliance Int'l, Inc.,
514 B.R. 426, 438 (Bankr. D. Del. 2014).” In support of its new value defense,
Medline was only required to “track the debits and credits generally” to identify the
“net result.” In re Sierra Concrete Design, Inc., 463 B.R. 302, 307 (Bankr. D. Del.
2012). Although Medline was not required to “link specific invoices to specific
payments,” id., Medline did provide such an analysis which subtracted—on an
invoice-by-invoice basis in sequential order—the amounts of New Value Invoices
reflecting new shipments of goods to the Debtors from the Transfers not covered by
the objective ordinary course of business defense. (B.226, B.372, B.447; Toppi Decl.
9920-21; Ex. 7 at 104, Ex. 8 at 74.) The “net result” of this analysis was $0. In
other words, Medline contended, the balance of the Transfers not shielded by the
objective ordinary course defense was shielded from avoidance based on the amount

of new value provided.

(c) The [debtor] may not avoid under this section a transfer —

(4) to or for the benefit of a creditor, to the extent that, after such transfer, such
creditor gave new value to or for the benefit of the debtor —

(A) not secured by an otherwise unavoidable security interest; and
(B) on account of which new value the debtor did not make an
otherwise unavoidable transfer to or for the benefit of such creditor.

11 U.S.C. § 547(c)(4) (emphasis added).

7 New value means “money or money’s worth in goods, services, or new credit . . .
that is neither void nor voidable by the debtor or the trustee under any applicable
law.” In re Proliance Int'l, Inc., 514 B.R. at 431.



C. The Debtors’ Response in Opposition to Summary Judgment

With respect to the objective ordinary course defense, the Debtors argued that
the SJ Motion singularly focused on an average “days to pay” range analysis and
ignored the Medline’s behavior during the Preference Period. (B.471-72.) Without
citing any expert evidence, the Debtors asserted that Medline’s collection efforts
during the Preference Period were extraordinary and, therefore, fall outside of what
should be considered ordinary business terms. (B.448.) Medline’s conduct “is
similar to that which the Third Circuit considered crucial in Molded Acoustical and
requiring analysis of the parties’ full relationship and behavior in the Preference
Period,” the Debtors asserted. (B.474). The Debtors further argued that the RMA
data on which Medline relied in proffering the Industry Range was inadmissible
hearsay, improperly limited, contained outliers, and lacked reliability. (B.456-57.)

Based on their assertion that the objective ordinary course defense did not
shield any of the Transfers, the Debtors argued that Medline’s new value defense was
insufficient to shield all Transfers from avoidance. (B.485.) The Debtors further
contended that the new value analysis prepared by Mr. Toppi contained several
errors. (Adv. D.I. 73 at 49 4-10; Adv. D.I. 75 at Ex. 82.) The Debtors submitted the
declaration of Susannah Prill (A.1-A.58) (“Prill Decl.”), a CPA and director of the
Debtors’ financial advisor Eisner Advisory, who assessed that the Bankruptcy Court

must deduct from the alleged new value certain service charges (totaling $26,415.22),



misnumbered invoices (totaling $210,053.87), and certain new value provided outside
of the Preference Period (totaling $539,523.93). (Prill Decl. §f4-10.) Even
accepting these errors, however, the Debtors conceded that Medline’s new value
defense shielded all except approximately $1 million in preference liability. (A.500
(showing $1,076,557 remains of net preference liability after subtracting new value).)
D.  The SJ Opinion and SJ Order
The Bankruptcy Court granted summary judgment to Medline as to all of the

Transfers, finding that Medline “presented admissible, reliable, and sufficient
evidence to establish that $1,297,376.50 of the alleged preferential transfers made by
the Debtors to the Medline were made according to ordinary business terms in the
industry.” In re Center City Healthcare, 664 B.R. at 217. As set forth in the
thorough MSJ Opinion, the Bankruptcy Court determined that: the RMA data was
admissible under the hearsay exception of Federal Rule of Evidence 803(17) (see id.
at 213-14); the expert methodology used by Mr. Toppi was sufficiently reliable to
demonstrate the industry standard (see id. at 214—15); and “any evidence of
[Medline’s] collections activity, even if extraordinary or unusual, is not relevant to
the objective ordinary course of business defense (id. at 217). The Court explained:

The Debtors’ reliance on the Molded Acoustical case is

misplaced. That case was decided prior to the 2005

amendments to section 547(c), at a time when a defendant had

to prove that its relationship with the debtor satisfied both the

subjective and the objective tests. The Debtors provide no
authority for the proposition that bankruptcy policy demands






