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United Parcel Service, Inc. (UPS), a shipping, receiving, and supply chain
management company, has sued the Occupational Safety and Health
Administration (OSHA), the U.S. Department of Labor, and Julie Su, in her
official capacity as Acting Secretary of Labor, alleging violations of the Fourth
Amendment, the Occupational Safety and Health Act, and the Administrative
Procedure Act. D.I. 1.

Pending before me 1s UPS’s motion for summary judgment. D.I. 20.

L.

Congress passed the Occupational Safety and Health Act of 1970 (the OSH
Act) “to assure so far as possible every working man and woman in the Nation safe
and healthful working conditions.” 29 US.C. § 651(b). OSHA, which is part of
the Department of Labor, carries out the OSH Act’s mission of assuring that
America’s workers have “safe and healthful working conditions.” OSHA, About
OSHA (last visited March 25, 2026) https://www.osha.gov/aboutosha
[https://perma.cc/TQ97-G8UQ]. It does so by

setting and enforcing standards; enforcing anti-retaliation
provisions of the OSH Act and other federal whistleblower
laws; providing and supporting training, outreach,

education, and assistance; and working collaboratively
with [] state OSHA programs as well as ensuring that they



are at least as effective as federal OSHA, furthering a
national system of worker safety and health protections.

Id. Under section 8(a) of the OSH Act, 29 U.S.C. § 657(a), OSHA can enter and
inspect workplaces to ensure that employers are carrying out the purposes of the
OSH Act.

On August 29, 2024, OSHA filed with Magistrate Judge Christopher J.
Burke of this Court two applications for inspection warrants for two UPS worksites
in Delaware, one in Harrington and the other in New Castle. D.I. 22-2 at 30-37,
D.I. 22-2 at 43-50. The applications are identical in all material respects. In each
application, OSHA stated that it had received “employer-reported referral[s]
alleging that an employee [at each worksite] had been hospitalized” because of
heat exhaustion; that OSHA had “attempted to make entry to [each] workplace to
initiate an inspection, conduct said inspection, and discuss utilizing employee
sampling devices as part of reasonable inspection techniques”; and that UPS
“declined to allow [OSHA] access for employee sampling.” D.I. 22-2 at 30-31;
D.I. 22-2 at 43—44. The applications did not mention sampling devices other than
“employee sampling devices.”

The next day, August 30, Magistrate Judge Burke issued a Warrant for
Inspection for each of the Delaware worksites. Each warrant provided in relevant

part that the investigation of the facility it authorized



shall include investigation of the establishment or other
area, workplace, or environment where work is performed
by employees of the employer and to all pertinent
conditions, structures, machines, apparatus, devices,
equipment, materials, and all other things therein
(including processes, controls, and facilities) bearing on
whether this employer is furnishing to his employees
employment and a place of employment which are free
from recognized hazards that are causing or are likely to
cause death or serious physical harm to his employees, and
whether this employer is complying with the occupational
safety and health standards promulgated under the [OSH]
Act and the rules, regulations and orders issued pursuant
to the Act.. . ..

The inspection shall also include the affixing of monitoring
devices upon employees to determine the extent of their
exposure to potential hazards, as authorized by 29 C.F.R.
§ 1903.7(b).

D.I. 22-2 at 3940 (emphasis added); D.I. 22-2 at 52-53 (emphasis added). Each
warrant further provided that OSHA had up to seven working days (i.e., no later
than September 10) to begin the authorized inspection, and up to ten working days
to complete the inspection.

On the morning of Thursday, September 5, OSHA staff attempted “to -
conduct heat sampling on [the] trucks” located at UPS’s Harrington worksite, “but
were told [by UPS] that they would not be permitted to conduct [that] sampling.”
D.I. 22-2 at 69. Later that day, Matthew Epstein, a lawyer with OSHA, emailed
UPS. Epstein recounted in the email that UPS staff at the Harrington worksite had

refused to let OSHA conduct “heat sampling on trucks” that morning. He went on



to state that OSHA “had a warrant for this sampling” and that “OSHA ha[d]
reviewed this issue and concluded that [it] ha[s] jurisdiction to check for heat stress
issues on trucks because the Department of Transportation has no regulations
concerning heat stress.” D.I. 22-2 at 69. Epstein further stated that “[i]f we need
to obtain the support of the U.S. Marshalls to get access to do this sampling, we
will do so, but I would prefer not to have to do that.” D.I. 22-2 at 69.

Less than two hours later, Brandon Brigham, outside counsel for UPS,
contacted Epstein. In their initial phone call, the two lawyers “discussed whether
OSHA is preempted [by laws and regulations governing the Department of
Transportation] from monitoring temperatures within UPS’s trucks while they
travel on public roadways and whether the [Harrington worksite] warrant even
allows for OSHA to monitor temperature on the public roadways since the warrant,
as worded, only specifies that [OSHA] may enter [the Harrington] worksite to
conduct an inspection.” D.I. 22-2 at 65. Epstein also “confirmed” during the call
“that OSHA d[id] not intend to have federal marshals enforce the [Harrington
worksite] warrant [that day] and that [OSHA] would provide [UPS] until at least
Monday[,] [September 9,] to investigate the issue and relay UPS’s position.”

D.I. 22-2 at 65.
In the ensuing three days, Epstein and Brigham exchanged emails about the

Harrington worksite warrant, the characteristics of the QuesTemp 34 heat sampling



monitor OSHA sought to install in UPS’s trucks, and whether OSHA had the
requisite authority to conduct heat sampling of trucks while those trucks were on
roads beyond the confines of the Harrington worksite. On Sunday, September 8,
Brigham told Epstein that “[i]f OSHA intends to execute the [Harrington worksite]
warrant on Monday, we intend to move for a temporary restraining order [(TRO)]
first thing tomorrow morning in [this Court].” D.I. 22-2 at 61. Epstein responded
that afternoon that “OSHA will not enforce the warrant tomorrow” and asked
Brigham to speak the following “morning after I’ve been able to catch up with
more people on my end.” D.I. 22-2 at 60. The next day, Epstein told Brigham that
he did not “anticipate that [OSHA] would attempt to [install] monitor[s] before the
end of the week” and that OSHA was ‘having some additional internal
discussions” about the situation. D.I. 22-2 at 57.

On the morning of Tuesday, September 10, Brigham told Epstein in an email
that UPS “intend[s] to file [a] complaint and motion for [a] temporary restraining
order later today, most likely in the evening, or first thing tomorrow morning” in
this Court. D.I. 22-2 at 56. Less than an hour later, Epstein emailed Brigham:

With respect to a TRO, our warrant expires this evening
and we will not be renewing it tomorrow, or expect that it
would be renewed this week. While we do not concede

the jurisdictional question, I believe that the TRO would
be moot under those circumstances.



Depending on the outcome of some internal discussions,

if we decide to reapply for the warrant, we would let you

know so that you could re-prepare to file for a TRO.
D.I. 22-2 at 56. Brigham responded that he would confer with UPS but that he
“suspect[ed] [UPS] will move forward with the TRO regardless because OSHA
still has the ability to reapply for the warrant and OSHA has not conceded the
jurisdictional question.” D.I. 22-2 at 55.

The Delaware warrants expired on September 10 without OSHA ever having
installed heat monitoring equipment in a UPS truck. Two days later, on September
12, OSHA obtained from a magistrate judge in the Eastern District of Texas a
warrant “authoriz[ing] [OSHA] to inspect and perform heat sampling and testing of
delivery truck(s) originating from” a UPS worksite in McKinney, Texas. D.I. 22-2
at 26. When OSHA attempted to enforce that warrant on September 17, UPS
reiterated its objection to OSHA conducting temperature readings while its drivers
operated vehicles on public roads. D.I. 22-2 at 72-73.

Hours later, still on September 17, UPS initiated this action by filing a
Complaint for Declaratory and Emergency Injunctive Relief. D.I. 1. UPS seeks by
the Complaint an order that “temporarily, preliminarily, and permanently enjoins”
OSHA from enforcing or renewing existing inspection warrants or moving for new
administrative warrants that allow OSHA to “install one or more QUESTemp 34

area heat stress monitors in UPS’s commercial motor vehicles and then enter those



trucks and check those monitors throughout the day while UPS drivers are on their
routes.” D.I. 1 § 1. That same day, UPS also filed a motion for a temporary
restraining order and preliminary injunction. D.I. 3. I denied UPS’s motion for a
TRO on September 23 because UPS “ha[d] not demonstrated an imminent harm or
emergent circumstance that would justify the issuance of the extraordinary remedy
of a temporary restraining order without hearing from Defendants.” D.I. 11 at 1. I
set that day a hearing date of November 13, 2024 for UPS’s preliminary injunction.

On September 26, the Texas warrant expired without OSHA ever having
installed heat monitoring equipment in UPS’s trucks.

On October 29, UPS withdrew its motion for a preliminary injunction
“principally because Defendants have represented, through counsel, that: (1) since
September 26, 2024, ‘OSHA has not applied for warrants seeking to monitor for
heat stress in UPS trucks anywhere in the country;” and, (2) Defendants have ‘no
present intention’ to renew the [August 30, 2024 Delaware warrants] or obtain a
[s]imilar [w]arrant.” D.I. 17 at 1-2.

On November 22, 2024, UPS filed the pending motion, seeking three forms
of relief: (1) a permanent injunction that prevents the government from “moving
for or seeking to obtain from any U.S. District Court an administrative warrant that
would allow OSHA to install one or more QUESTemp 34 area heat stress monitors

in UPS’s commercial motor vehicles and then enter those trucks and check those



monitors throughout the day while UPS drivers are on their routes”; (2) a
permanent injunction that restrains the government from “seeking to enforce any
[1]nspection [w]arrant that has already been issued”; and (3) a declaration “that
OSHA does not have statutory authority to inspect UPS’s commercial motor
vehicles while in operation on the road.” D.I. 20-1 at 1-2. The government argues
that I lack subject matter jurisdiction to entertain the motion. (The government has
not moved pursuant to Federal Rule of Civil Procedure 12(b)(1) to dismiss the
action for lack of subject matter jurisdiction.)

II.

Article III of the Constitution “extend[s]” the “judicial Power” of the federal
government only to “Cases” and “Controversies.” U.S. Const. art. III, § 2; Lujan v.
Defs. of Wildlife, 504 U.S. 555, 559 (1992). For that reason, “[a] claim is not
amenable to the judicial process when it is filed too early (making it unripe), when
it is filed too late (making it moot)[,] or when the claimant lacks a sufficiently
concrete and redressable interest in the dispute (depriving the plaintiff of
standing).” Warshak v. United States, 532 F.3d 521, 525 (6th Cir. 2008) (internal
quotation marks, citation, and alteration omitted); see also DaimlerChrysler Corp.
v. Cuno, 547 U.S. 332, 335 (2006) (“The doctrines of mootness[] [and]
ripeness, . .. originate in Article III’s ‘case’ or ‘controversy’ language, no less

than standing does.”).



Standing, ripeness, and mootness overlap. See Trump Hotels & Casino
Resorts, Inc. v. Mirage Resorts Inc., 140 F.3d 478, 484 n.7 (3d Cir. 1998) (“The
constitutional dimensions of the standing question bear a close relationship to the
questions of ripeness and mootness.”); Airline Pros. Ass’n of Int’l Bhd. of
Teamsters, Loc. Union No. 1224 v. Airborne, Inc., 332 F.3d 983, 988 (6th Cir.
2003) (“There is unquestionably some overlap between ripeness and standing.
When the injury alleged is not actual but merely threatened, standing and ripeness
become more difficult to distinguish.”) (citation omitted); In re Methyl Tertiary
Butyl Ether (MTBE) Prods. Liab. Litig., 725 F.3d 65, 110 (2d Cir. 2013) (“[T]he
ripeness doctrine overlaps with the standing doctrine, most notably in the shared
requirement that the plaintiff’s injury be imminent rather than conjectural or
hypothetical.”) (quotation marks and citation omitted); Lutter v. JNESO, 86 F .4th
111, 130 (3d Cir. 2023) (“[M]uch of the mootness analysis parallels the tripartite
standing test in that a prerequisite for mootness is the loss of standing during the
pendency of the litigation.”). All three jurisdictional doctrines are implicated here.
And as UPS is the party seeking to invoke the subject-matter jurisdiction of this
Court, it has the burden of establishing that it has standing and that its claims are
ripe and not moot. See Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375,
377 (1994) (“Federal courts are courts of limited jurisdiction . . . . Itis to be

presumed that a cause lies outside this limited jurisdiction, and the burden of






