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CfflEF JUDGE

In the operative one-count Amended Complaint in this action, Plaintiff

fmancialright claims GmbH (Financialright) seeks an order and final judgment

"[djeclaring that; (i) [Defendant Burford German Funding LLC (Burford)]

fraudulently induced [Financialright] into agreeing to [an] Arbitration Agreement;

and (ii) as a result of [Burford]'s fraud, the Arbitration Agreement is invalid and

unenforceable." D.I. 29 at 11.' Pending before me is Financialright's motion

pursuant to District of Delaware Local Rule 7.1.5 for reargument or

reconsideration of my August 11, 2025 Memorandum Opinion (D.I. 39). D.I. 41

at 1.

I explained in that Memorandum Opinion the reasons why I issued an Order

(D.I. 40) granting Burford's motion to compel arbitration of this action and to stay

the action pending that arbitration. See D.I. 39. In litigating Burford's motion to

compel, Financialright did not dispute that the Arbitration Agreement at issue in

this case clearly and unmistakably delegates to the arbitral tribunal the power to

decide disputes over arbitrability. D.I. 39 at 7; see generally D.I. 34. I therefore

addressed in the Memorandum Opinion whether Financialright had specifically

' Citations to docket items refer to filings in this action. Civil Action No. 24-929,
unless otherwise indicated.



challenged the delegation provision in the Arbitration Agreement such that I—

rather than the arbitral tribunal—should decide whether the Agreement is valid.

D.I. 39 at 8; see Rent-A-Ctr., W, Inc. v. Jackson, 561 U.S. 63, 72 (2010) ("[UJnless

[the party seeking to avoid arbitration] challenge[s] the delegation provision [of an

Arbitration Agreement] specifically, [the court] must treat [the delegation

provision] as valid under § 2 [of the Federal Arbitration Act (FAA), 9 U.S.C. §§ 1-

16], and must enforce it under §§3 and 4, leaving any challenge to the validity of

the Agreement as a whole for the arbitrator."). I found that Financialright had not

specifically challenged in the Amended Complaint the Arbitration Agreement's

delegation of arbitrability to the arbitrator, D.I. 39 at 12, and that therefore under

Rent-A-Center it could not avoid the arbitration Burford sought to compel.

Before getting to the merits of the pending motion, a few words need to be

said about this action's convoluted procedural history. In the words of

Financialright's counsel, "[I]t's a mess in terms of how we've gotten here."

12.10.24 Hr'gTr. (docketed as D.I. 31) 18:22-23.

The mess traces its roots to January 30, 2024. On that date, Financialright

filed in a related ex parte action (the 1481 Action) a motion titled "Unopposed

Motion for Stay to Allow Parties Time to Discuss Potential Resolution." In re

financialright claims GmbH, No. 23-1481-CFC (D. Del. Jan. 30, 2024), D.I. 12.



Keep in mind that the 1481 Action was an ex parte action. There was only one

party in the 1481 Action—Financialright. It had initiated the 1481 Action on

December 29, 2023, when it filed an ex parte application (the Application)

pursuant to 28 U.S.C. § 1782 for an order authorizing it to serve subpoenas on

Burford, Burford Capital LLC, and German Litigation Solutions LLC (collectively,

the Burford entities) for discovery it sought to use in a Gennan court proceeding.

No. 23-1481, D.I. 2. Instead of waiting until after I had issued an order granting

the straightforward application and Financialright had served the requested

subpoenas on the Burford entities, Financialright asked me in its "Unopposed

Motion" to stand down and "stay[] [the 1481 Action] unless and until

[Financialright] notifies the Court that discussions of a potential resolution of the

Application have been unsuccessful." No. 23-1481, D.I. 12-1 at 1. I granted the

motion and signed that day (January 30, 2024) Financialright's proposed order

staying the case. No. 23-1481, D.I. 13.

Four months passed. On May 31, 2024, Financialright "notifie[d] [me] that

the stay imposed by [my] January 30, 2024 Order is hereby ended, as discussions

of a potential resolution of [its] application pursuant to 28 U.S.C. § 1782 have been

unsuccessful." No. 23-1481, D.I. 19 at 1 (internal quotation marks omitted).

Financialright further informed me that day that it "intend[ed] to supplement its

Application with additional discovery requests" and that it "intend[ed] to provide



an advance copy of those requests to [the Burford entities] . .. and [to] meet and

confer with them in the hope of obtaining either their voluntary compliance or an

agreement on a briefing schedule to present to the Court." No. 23-1481, D.I. 19

at 3.

Later that day, the Burford entities filed a Motion to Compel Arbitration and

to Stay Further Proceedings Pending Arbitration in the 1481 Action. No. 23-1481,

D.l. 20. On June 14, 2024, Financialright filed a "Stipulation and Proposed Order"

for my signature that called for Financialright to file a brief in opposition to the

Burford entities' motion to compel by June 27, 2024 and for the Burford entities to

file a reply brief no later than July 15, 2024. No. 23-1481, D.l. 29. The stipulation

was "by and between the parties," No. 23-1481, D.l. 29, even though

Financialright was the only party in the 1481 Action, as the Burford entities had

not requested, and 1 had not granted them, leave to intervene in the action. 1 signed

the proposed order that day. No. 23-1481, D.l. 30.

On June 27, 2024, Financialright filed an answering brief in opposition to

the Burford entities' motion to compel arbitration in the 1481 Action.

No. 23-1481, D.l. 36. That same day, it also filed a Complaint against Burford—

the Complaint that gave rise to this action. See D.l. 1-1 at 2. It did not, however,

file the Complaint in this Court. See D.l. 1-1 at 2. Instead, even though

Financialright says that the Complaint's "request for declaratory relief is based on



the same facts and arguments set forth in . . .[its] opposition to the [Burford

entities'] Motion to Compel Arbitration and to Stay Further Proceedings Pending

Arbitration" in the 1481 Action, D.I. 9 at 2, Financialright filed the Complaint in

the Superior Court of Delaware, D.I. 1-1 at 2.

On July 23, 2024, Burford filed in the Superior Court a motion to dismiss

the case, or, in the alternative, to stay the case pending resolution of the

1481 Action (the Superior Court Motion). D.I. 1-1 at 79-80. As reflected in the

table of contents of the brief Burford filed in support of that motion, Burford

argued that the Superior Court "must dismiss [the case] for lack of subject matter

jurisdiction," and, in the alternative, that the Superior Court should stay the case

until I ruled in the 1481 Action. D.I. 1-1 at 88.

On August 9, 2024, Burford exercised its right to remove the case from the

Superior Court to this Court. See D.I. 1. Neither party filed a motion in the

ensuing four weeks. See D. Del. R. 7.1.2(a) ("Unless otherwise ordered, all

requests for relief shall be presented to the Court by motion."). Then, on

September 11, 2024, Financialright filed an "Opposition to Burford's Motion to

Dismiss, or in the Alternative, to Stay Proceedings." D.I. 12. A week later, on

September 18, 2024, Burford filed a "Reply Brief in Support of [Its] Motion to

Dismiss, or in the Alternative, Stay." D.I. 14.



At this point, I was thoroughly perplexed by the procedural posture of both

this case and the 1481 Action. In my mind, there was no motion pending before

me in this case for Financialright to oppose or Burford to support. And I did not

understand why I was being asked to resolve a dispute among four entities in an ex

parte proceeding initiated by one of them. To try to sort things out, I convened a

joint hearing for both actions on November 1, 2024.

In preparing for that hearing, I did not study the briefing the parties had

submitted in connection with the Superior Court Motion in this action. We are a

very busy court. It would be a waste of my time and not fair to the hundreds of

parties in the hundreds of other cases I have for me to devote hours parsing

arguments in briefing on a motion that on its face addressed whether a state court

could exercise jurisdiction over this action. I knew from a cursory review of the

briefing and from letters submitted by the parties that both parties believed this

action and the 1481 Action overlapped. See D.I. 9 at 2; D.I. 10 at 2. And, as I had

studied the briefing in the 1481 Action and believed I would benefit from oral

argument in that action, I thought it would be efficient to hear from the parties in

both actions to gain clarity on where things stood.

At the outset of the November 1 hearing, I explained that I had been

prepared early in the year to rule on Financialright's § 1782 Application when it

filed its motion to stay; and that as a result of the motion to stay, Financialright's



Application had moved "to the bottom of the pile" of the hundreds of motions

pending before me. 11.1.24 Hr'g Tr. (docketed as D.I. 20) 4:19-25. I then turned

to "sort[ing] out what motions we have pending" in both actions. 11.1 Tr. 6:6-7.

When I asked the parties if there were any motions pending in this action, both

sides referred me to the Superior Court Motion. 11.1 Tr. 7:1-15. I responded:

I have to tell you, and I'm not saying I know the answer
to this, but just in my experience, I don't know of a case
where I've had, as a litigant or as a judge, a motion [to
dismiss for lack of subject matter jurisdiction] filed in
state court be transformed and treated as a motion filed in

federal court in a removed case.

* * * *

Does anybody know, is there authority out there that if
you file a motion [for lack of subject matter jurisdiction]
in state court and the case is removed, that motion

becomes pending in federal court?

11.1 Tr. 7:17-22, 8:13-16.

When neither side was able to cite such authority, I stated:

Well, I'm not so sure how much we're going to get into,
then, the [Superior Court] Motion to Dismiss in the
[No. 24-]929 action, just because, to me, that's not a
pending motion, but what I'd like is, maybe you all can,
after we leave here today, look into does a state-court-filed
motion [to dismiss for lack of subject matter jurisdiction]
remain alive when you remove a case to federal court?

I don't know the answer to that question, and I have
enough to do, so I'm going to leave it to you all to figure
that out.



All right. So let's do this, let's start, then, with the
motions that are pending in the 1481 [AJction ....

11.1 Tr. 11:21-12:8. For the remainder of the hearing, I heard argument about

issues in the 1481 Action.

Two weeks later, on November 14, Financialright and Burford filed in this

action a stipulation in which they informed me that they "ha[d] conferred and

respectfully submit that the Superior Court Motion remains pending." D.I. 21

at 1? The parties requested that Burford be allowed to "re-file" (i.e., file) the

Superior Court Motion in this action and that they be allowed to "adopt[]" the

briefing and declarations they had filed in support of and opposition to that motion.

D.I. 21 at 2-3. The stipulation further provided that "[u]nless the Court directs

otherwise, the parties will not submit further briefing on the Superior Court Motion

or seek oral argument on the Superior Court Motion." D.I. 21 at 3. I signed the

stipulation the next day. D.I. 22.

^ In a footnote in the stipulation, the parties cited three district court cases and
Moore's Federal Practice in support of their position that the Superior Court
Motion remained pending. See D.I. 21 at 2 n.l. None of these authorities,
however, addresses a motion to dismiss for lack of subject matter jurisdiction. See
Williamson Cnty. Bd. ofEduc. v. C.K., 2007 WL 3023616, at *4 (M.D. Term. Oct.
11, 2007) (motion to stay); Fernandez v. Crown Equip. Corp., 2008 WL 2355422,
at * 1 (D.N.J. June 4, 2008) (motion to dismiss for insufficient service of process);
16 Moore's Federal Practice § 107.141 [3] (3d ed. 2024) (motion for summary
judgment); Russell v. Chesapeake Appalachia, L.L.C., 2014 WL 6634892, at *5
(M.D. Pa. Nov. 21, 2014) (addressing whether state or federal law governs when
the defendant must respond to the complaint after removal). I thus did not find the
parties' cited authority helpful or persuasive.
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Three days later—on November 18—I issued a Memorandum Opinion and

Order in the 1481 Action, denying the Burford entities' motion to compel

arbitration for lack of jurisdiction and granting Financialright's § 1782 application

for permission to issue subpoenas to the Burford entities. See No. 23-1481,

D.I. 50; No. 23-1481, D.I. 51. I expressly stated in the Order that "[njothing in

th[e] Order shall be construed to prevent or otherwise foreclose the Burford entities

from timely seeking to quash the [sjubpoenas." No. 23-1481, D.I. 51 5. 1 had

expected that Financialright would immediately serve on the Burford entities the

requested subpoenas and that either the Burford entities would move to quash

those subpoenas or Financialright would move to compel compliance with the

subpoenas, thereby giving rise to a justiciable controversy over which 1 would have

jurisdiction. 1 was wrong.

The next day, the Burford entities filed an appeal of the November 18 Order

with the Third Circuit. No. 23-1481, D.l. 52. While that appeal was pending, 1

turned my attention back to this action. And when 1 started to read the briefs the

parties had "adopted," 1 was once again confused by the situation before me. For

starters, Burford's principal argument in its briefing was that ''[ujnder settled

Delaware law, this case does not belong here." D.l. 24-1 at 1 (emphasis added).

Consistent with that argument, Burford's briefing relied primarily on case law

promulgated by Delaware state courts, not federal case law. See, e.g., D.l. 24-1



at 8-10. In addition, the principal relief Burford sought by its motion—dismissal

of the action—seemed to be in tension with, if not barred by, an opinion issued by

the Supreme Court six months earlier. Specifically, in May 2024 in Smith v.

Spizzirri, 601 U.S. 472 (2024), the Court had held that "[w]hen a federal court

finds that a dispute is subject to arbitration, and a party has requested a stay of the

court proceeding pending arbitration, the court does not have discretion to dismiss

the suit on the basis that all the claims are subject to arbitration." Id. at 475-76.

For these reasons, on November 22,1 scheduled an oral argument on the Superior

Court Motion for December 10.

At the outset of the December 10 hearing, I explained why I had asked for

oral argument. See 12.10 Tr. 4:3-7. In response, Burford acknowledged that

"some translation" of the state cases cited in its briefing "needs to be done," and

that under Spizzirri, "in federal court, it is not an appropriate disposition to dismiss

a case when there's a finding that it's arbitral." 12.10 Tr. 11:16-22. Burford's

counsel also asked "to clarify that what we are asking for is the relief that's

appropriate in federal court under the FAA, which is to compel arbitration under

Section 4, and for completeness, I will say under Section 206 of the FAA, and to

stay under Section 3 of the FAA." 12.10 Tr. 13:4-9. Burford offered to make that

clarification "orally today or through another filing." 12.10 Tr. 13:2^.
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I responded that I was inclined to deny the Superior Court Motion without

prejudice and allow Burford to bring a motion to compel arbitration with limited,

expedited briefing on that motion. 12.10 Tr. 13:10-22. I asked Financialright

what it thought of that proposal. See 12.10 Tr. 17:8. Its counsel replied that it

believed its answering brief and Burford's reply brief filed in connection with the

Superior Court Motion provided a sufficient basis for me to rule, but that "if the

Court would be assisted by a cleaner record, through a motion that would have

been initially filed here, we don't have an objection." 12.10 Tr. 18:23—19:1.

Counsel for Financialright also said that he was "prepared today to direct the

Court to why" "the law is powerfully on [its] side." 12.10 Tr. 20:18-20. Counsel

continued:

[T]he one thing that I would note is this all stems from a
pleading issue, where they've said we haven't pled a
challenge to the delegation clause because we've pled a
challenge, as you know, to the arbitration clause, which
we say is all one in the same.

And to the extent that that argument carries any
weight with the Court, we were going to even suggest
today that we would have leave to amend our complaint,
to probably add three words, when we say our client would
not have entered into this arbitration clause to add the

words "including all terms" or something to that effect,
which I think disposes of the entire argument, because the
"all terms" includes the delegation terms in there. Or
something to that effect.
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