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COLMF. CONNOLLY
CHIEF JUDGE

On April 13, 2026, I issued a Memorandum Opinion and Order granting the
Government’s Petition (D.I. 2) to enforce a Department of Homeland Security
(DHS) administrative subpoena over the objections of Respondent Delaware
Department of Labor (DDOL). D.I. 35; D.I. 36. I also issued that day an Order
denying DDOL’s Motion to Unseal Exhibit and to Stay Proceedings (D.I. 14).
D.I. 34. DDOL filed a notice of appeal of the Opinion and Orders on April 21,
2026. D.I. 37. Pending before me is DDOL’s motion “for a stay of all
proceedings in this action” pending that appeal. D.I. 38 at 1.

L

A stay pending appeal is an “extraordinary remedy.” El v. Marino, 722
F. App’x 262, 267 (3d Cir. 2018). As the Supreme Court held in Nken v. Holder,
556 U.S. 418 (2009), “[a] stay [pending appeal] is not a matter of right, even if

irreparable injury might otherwise result. It is instead an exercise of judicial

' According to DDOL’s Proposed Order filed with its motion, DDOL also seeks a
stay of the execution of my Order denying DDOL’s motion to unseal. See

D.I 38-1 at 1. Because my denial of the motion to unseal preserved the status quo,
I will deny DDOL’s pending motion insofar as it seeks a stay of the execution of
that Order. See Nken v. Holder, 556 U.S. 418, 429 (2009) (“A stay simply
suspend([s] judicial alteration of the status quo . . . .”) (alteration in the original)
(internal quotation marks and citation omitted).



discretion, and [t]he propriety of its issue is dependent upon the circumstances of
the particular case.” Id. at 433 (last alteration in the original) (internal quotation
marks and citations omitted). Because DDOL is the party seeking a stay, it “bears
the burden of showing that the circumstances justify an exercise of [my]
discretion” here. Id. at 433-34.
“The fact that the issuance of a stay is left to [my] discretion does not mean

that no legal standard governs” the resolution of DDOL’s motion. /d. at 434
(internal quotation marks and citation omitted). A district court’s exercise of
discretion must always be “guided by sound legal principles.” Id. When it comes
to deciding a motion to stay pending an appeal, the guiding legal principles

have been distilled into consideration of four factors:

“(1) whether the stay applicant has made a strong showing

that he is likely to succeed on the merits; (2) whether the

applicant will be irreparably injured absent a stay;

(3) whether issuance of the stay will substantially injure

the other parties interested in the proceeding; and

(4) where the public interest lies.”
Id. (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987)).

“The first two factors . . . are the most critical.” /d. With respect to the first

factor, a showing “that the chance of success on the merits [is] ‘better than
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negligible’” is “not enough” to justify a stay. /d. (citation omitted). That said, “the
likelihood of winning on appeal need not be ‘more likely than not.”” In re Revel

AC, Inc., 802 F.3d 558, 569 (3d Cir. 2015) (citation omitted). Rather, under Third



Circuit law, the movant must establish “a reasonable chance, or probability, of
winning.” Id. at 568—69.

As for the second factor, the movant must demonstrate that the absence of a
stay will “likely” and not just “possibly” result in “an injury that is neither remote
nor speculative, but actual and imminent.” /d. at 569, 571. Unlike the movant’s
burden to show a likelihood of success on the merits, to show that the alleged
irreparable harm is “likely” to occur, the movant must establish that the harm is
“more apt to occur than not” absent a stay. Id. at 569.

“[1]f the movant does not make the requisite showings on either of [the] first
two factors, . . . the stay should be denied without further analysis.” Id. at 571
(brackets and citation omitted); see also id. (“[T]he analysis should proceed as
follows. Did the applicant make a sufficient showing that (a) it can win on the
merits (significantly better than negligible but not greater than 50%) and (b) [it]
will suffer irreparable harm absent a stay? If it has, we balance the relative harms
considering all four factors using a sliding scale approach.”) (emphasis in the
original) (internal quotation marks and citation omitted). Thus,

if “the chance of success on the merits is only better than
negligible” and the “[likelihood] of irreparable injury” is
low, a stay movant’s request fails. Likewise, “even if a

movant demonstrates irreparable harm that decidedly
outweighs any potential harm to the stay opponent if a stay



is granted, it is still required to show, at a minimum,
‘serious questions going to the merits.””

Id. at 570 (brackets and citations omitted).
II.

DDOL has not made a strong showing that it is likely to succeed on the
merits of its appeal. Nor has it demonstrated that it is likely to suffer irreparable
harm in the absence of a stay.

A.

DDOL says that it has a reasonable chance of succeeding in its appeal for

two reasons, neither of which passes muster.
1.

DDOL argues first that it has a reasonable chance of success because I “did
not address” in the Memorandum Opinion its argument that U.S. Department of
Labor (USDOL) regulations codified in 20 C.F.R. Part 603 “contemplated and
invited” Delaware to enact the unemployment compensation (UC) confidentiality
laws DDOL relied on in refusing to comply with the administrative subpoena and
that those confidentiality laws are therefore not preempted by federal law. D.I. 38
99 6-7. In support of this argument, DDOL cites for the first time in this action
field preemption cases—that is, cases that address whether a federal statutory
scheme occupies a field of law so comprehensively that it implicitly preempts a

state statutory scheme in the same field. See D.I. 38 ] 5-9. Quoting from those
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cases, DDOL says that “the proper approach” in “a preemption analysis should be
... to reconcile the operation of both statutory schemes with one another rather
than holding one completely ousted,” and that Part 603’s “invit[ation]” to states to
enact UC confidentiality laws that are stricter than the confidentiality provisions
expressly set forth in Part 603 “is inconsistent with an inference of intent to
preclude state laws governing the permissible disclosure of unemployment
compensation information.” D.I. 38 q 5 (internal quotation marks omitted)
(quoting Ford Motor Co. v. Ins. Comm’r of Pa., 874 F.2d 926, 936 (3d Cir. 1989));
D.I. 38 4 6 (quoting Lozano v. City of Hazleton, 724 F.3d 297, 303 (3d Cir. 2013),
for the proposition that “[f]ield pre-emption occurs when Congress intends federal
law to occupy the field”); see also D.I1. 38 § 6 (quoting Lozano for the proposition
that “[t]he intent to displace state law altogether can be inferred from a framework
of regulation so pervasive . . . that Congress left no room for the States to
supplement it or where there is a federal interest . . . so dominant that the federal
system will be assumed to preclude enforcement of state laws on the same
subject”) (omissions in the original) (internal quotation marks and citation
omitted).

To be sure, I did not address this argument in the Memorandum Opinion.
And for good reason: DDOL did not make the argument in opposition to the

Petition. The fact that DDOL failed to make the argument until now negates any



reasonable likelihood that the Third Circuit would even entertain the argument on
appeal. The Third Circuit will review arguments made for the first time on appeal
only “if there are extraordinary or exceptional circumstances counseling [it] to do
$0.” United States v. Sok, 115 F.4th 251, 264 (3d Cir. 2024). No such
circumstances exist here.

Even if the Third Circuit were to entertain the argument on appeal, there is
no reasonable likelihood that it would find that the field preemption principles
cited now by DDOL apply here, let alone that those principles call into question
my decision to grant the Petition. I did not hold (and the Government did not
argue) that federal UC law occupies the field and preempts the Delaware UC
confidentiality laws that DDOL cites. Rather, I held that “[t]o the extent DDOL
argues that a Delaware statute or regulation prohibits compliance with the
subpoena, the state statute or regulation is preempted by [8 U.S.C.]

§ 1225(d)(4)(A) and [8 C.F.R.] § 287.4.” D.I. 35 at 20 (citation omitted).

Section 1225(d)(4)(A) and § 287.4 are federal immigration laws. My
holding was based on conflict preemption, not field preemption: To the extent a
Delaware UC statute or regulation prohibits compliance with a subpoena issued
pursuant to federal immigration law, that statute or regulation conflicts with and
therefore is preempted by federal immigration law. “[CJonflict pre-emption is

different [from other types of preemption] in that it turns on the identification of



‘actual conflict[.]’” Geier v. Am. Honda Motor Co., 529 U.S. 861, 884 (2000)
(citation omitted). “[S]tate laws are preempted when they conflict with federal
law.” Arizona v. United States, 567 U.S. 387,399 (2012). And “state law is
naturally preempted” “where under the circumstances of a particular case, the
challenged state law stands as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.” Crosby v. Nat’l Foreign Trade
Council, 530 U.S. 363, 372—73 (2000) (brackets, internal quotation marks, and
citation omitted). That is why I held that “[t]o the extent DDOL argues that a
Delaware statute or regulation prohibits compliance with the subpoena, the state
statute or regulation is preempted by § 1225(d)(4)(A) and § 287.4.” D.I. 35 at 20
(emphasis added) (citation omitted). As I explained in the Memorandum Opinion:
“Congress granted immigration officers broad power to ‘require by subpoena’
testimony or the production of documents ‘concerning any matter which is material
and relevant to the enforcement of [the Immigration and Nationality Act (the
INA)] and the administration of [DHS].”” D.I. 35 at 22 (second alteration in the
original) (quoting § 1225(d)(4)(A)); see also United States v. Minker, 350 U.S.
179, 18586 (1956) (explaining that the language in the provision now codified in
§ 1225(d)(4)(A) counsels against a “narrow|[] reading”); United States v. Brooks,
841 F. App’x 346, 351 (3d Cir. 2020) (“[Section] 1225 . . . give[s] the Attorney

General [and] immigration officers . . . broad powers to investigate violations of



immigration laws . . . .”). Thus, insofar as DDOL now argues that Congress did
not intend to occupy the field of UC confidentiality law, that argument is of no
moment in light of my holding that Delaware law is preempted to the extent it

conflicts with federal immigration law.

DDOL did assert in its opposition to the Petition that Part 603 invited states
to adopt UC confidentiality protections beyond the minimum protections afforded
by federal law. D.I. 24 at 7, 28. But it made these assertions in the context of a
broader argument that Part 603 conditions the disclosure of UC information in
response to a subpoena on state-law authorization and noninterference with the
efficient administration of the state UC system. See D.I. 24 at 7-9, 24-28. 1
expressly rejected that argument in the Memorandum Opinion. See D.I. 35 at 19
(“Thus, disclosure of confidential UC information in response to an official
subpoena or court order is not conditioned on state-law authorization or
noninterference with the efficient administration of the state UC system.”)
(emphasis in the original). Moreover, as I explained in the Memorandum Opinion:

[T]he relevant question is not whether Part 603 requires
disclosure. The relevant question here is whether a
subpoena lawfully issued pursuant to § 1225(d)(4)(4) and
§ 287.4 requires disclosure. The answer to that question
is clearly yes. And § 603.5(h) makes it equally clear that
the confidentiality requirements of Part 603 do not

override or impede that subpoena power. These are not
close calls.



D.I. 35 at 20 (emphasis in the original) (footnote omitted). Thus, I addressed, and
rejected, the argument that any permission Part 603 gives states to adopt UC
confidentiality protections beyond the minimum protections afforded by federal
law can provide a basis for a state to refuse to comply with a federal subpoena.
In its reply brief filed in support of its motion to stay, DDOL argues that
Part 603, and specifically § 603.4(c), “mandates” states to pass stricter UC
confidentiality laws like the Delaware statute and regulation DDOL relies on—
such that the issue is really a conflict between a federal statute and a federal
regulation. See D.I. 41 at 2. Putting aside the fact that DDOL did not raise the
argument in its opposition to the Petition or even in its motion to stay, this
argument, too, is baseless.
DDOL cites in support of the argument the commentary issued by USDOL

alongside Part 603. See D.I. 41 at 3. The commentary reads in relevant part:

[USDOL] appreciates that States have valid reasons for

maintaining UC confidentiality laws that are stricter than

those required by the rule. On balance, we believe that the

rule will serve to enhance confidentiality requirements by

making disclosure subject to the minimum requirements

of the rule, while permitting States to provide additional

protections.
Federal-State Unemployment Compensation Program (UC); Confidentiality and

Disclosure of State UC Information, 71 Fed. Reg. 56830, 56831 (Sept. 27, 2006)

(codified at 20 C.F.R. pt. 603) (emphasis added). That the federal regulation



permits stricter state laws does not mean that Part 603 “mandates” the Delaware
statute and regulation at issue. In the absence of a requirement, there is no conflict
between Part 603 and the INA. In fact, all § 603.4(c) requires is that state law
“contain provisions that are interpreted and applied consistently with the
interpretation in paragraph (b) of this section and with this subpart.” § 603.4(c)
(emphasis added). Paragraph (b) of § 603.4 in turn provides that “[t]he [U.S.]
Department of Labor interprets Section 303(a)(1), [of the Social Security Act], to
mean that ‘methods of administration’ that are reasonably calculated to insure the
full payment of UC when due must include provision[s] for maintaining the
confidentiality of . . . UC information . . . except as provided in this part.”
§ 603.4(b) (emphasis added). And, as I explained in the Memorandum Opinion,
the relevant subpart of Part 603 explicitly provides for “[d]isclosure of confidential
UC information in response to a court order or to an official with subpoena
authority.” See § 603.5(h).

In any event, even if I were wrong in my interpretation of § 603.5(h) and
even if Part 603 did require states to enact stricter confidentiality laws, Part 603, a
federal regulation, could not override § 1225(d)(4)(A), a federal statute. “[A]
regulation does not trump an otherwise applicable statute unless the regulation’s
enabling statute so provides.” United States v. Maes, 546 F.3d 1066, 1068 (9th

Cir. 2008); see also United States v. Doe, 701 F.2d 819, 823 (9th Cir. 1983)
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