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Farnan, District Judge.

Pendi ng before the Court is a Petition For The Ancient Wit
O Error Coram Nobis (D.1. 23) filed by Dani el Handschu seeki ng
relief fromhis federal conviction and sentence for conspiring to
manuf acture and di stribute nmethanphetam ne, nmescaline and MDMA in
violation of 21 U S.C. 88 846 and 841(a)(1) and (b)(1)(C. For
t he reasons set forth bel ow, Defendant’s Petition will be
di sm ssed and the relief requested will be deni ed.

BACKGROUND

According to the Information, Menorandum OF Pl ea Agreenent
and Stipulation O Facts entered in this case, Defendant and his
co-conspirator, Jason Getzes agreed to manufacture
met hanphet am ne, nescaline and MDVA during the |ate sumer and
early fall of 1994. (D.1. 33 at A-2, 4, 8-13, 16, 21-22, 25-27).
I n August 1994, Defendant went to Indiana and stole a bottle of
gallic acid, which Defendant later used in an attenpt to
illegally manufacture nescaline at a DuPont Conpany | aboratory in
W m ngton, Delaware. (D.I. 33 at A-8, 21-22, 25-27).

Thereafter, Getzes researched the manufacturing of
met hanphet am ne and MDMVA and supplied that research to Defendant.
CGet zes al so obtained cans of ether and tablets of ephedrine
hydr ochl ori de and pseudoephedri ne hydrochl ori de and supplied
those material to Defendant for use in the manufacture of

met hanphet am ne and nescaline. (D.1. 33 at A9, 21-22, 25-27).



Def endant first attenpted to manufacture methanphetam ne in
Sept enber 1994; however, his first attenpt failed.

Thereafter, Defendant continued to research manufacturing
met hods for the drugs and continued to purchase materials used in
t he manuf acturing process, such as 3000 tablets of ephedrine
hydrochloride. In the neantine, Getzes contacted potenti al
purchasers for the nethanphetam ne and MDVA. Def endant conti nued
his manufacturing efforts fromthe end of Septenber until m d-
Cctober. O three attenpts to manufacture the drugs, two failed
and one resulted in a small vial of product, which Defendant
delivered to Cetzes.

During COctober 20-23, 1994, Defendant possessed the fornula
for manufacturing nmet hanphetam ne and MDMA, possessed a
substanti al anmount of chemi cals and | ab equi pnrent for the
production of the substances and continued to attenpt to
manuf act ure net hanphetamne. (D.1. 33 at A-10-13, 16, 21-22, 25-
17). In all, Defendant and CGetzes nmade six attenpts to produce
met hanphet am ne, one attenpt to produce nescaline, and one
attenpt to produce MDVA. (D.I. 33 at A-8-13, 16, 21-22, 25-27).

On March 28, 1996, Defendant was charged with Conspiracy to
Manuf acture and Di stri bute Met hanphet am ne, Mescal i ne and NDVA,
inviolation of 21 U S.C. 8 846 and 21 U.S.C. § 841(a)(1l) and
(b)(1)(©. (D.1. 33 at A-2, 58). On May 30, 1996, with the
representation of counsel, Defendant pled guilty to the charge.

(D.1. 33 at A1, 3-7, 14-31, 58).



Thereafter, the Court sentenced Defendant to 27 nonths
i nprisonment with a recommendati on of Boot Canp- Shock
| ncarceration pursuant to 18 U . S.C. 88 3582(a), 3621(b)(4) and
4046 and U. S.S. G 85F1.7, three years of supervised rel ease, and
a $50. 00 speci al assessnent. Defendant did not appeal his
conviction or sentence. (D.l1. 33 at A-57-61).

Approxi mately one year | ater, Defendant filed the instant
Petition For Wit O Error Coram Nobis. By his Petition,
Def endant contends that his conviction is void and unl awful and
requests the Court to “vacate, set aside and expunge fromthe
record” his conviction. (D.1. 23 at 1). Specifically, Defendant
contends that (1) his guilty plea was not knowi ngly, voluntarily
and intelligently made, because his counsel failed to informhim
of the circunstances associated with his plea; (2) the Court
| acked jurisdiction over him and (3) Congress | acked
jurisdiction to pass a |law prohibiting conspiracies to
manuf acture and distribute controll ed substances. In response to
Def endant’ s Petition, the Governnent has filed an Answer and
acconpanying Brief. Accordingly, the Petition is ripe for the
Court’s review.

DI SCUSSI ON

Def endant’s Petition is styled as a “Petition For The

Ancient Wit O Error Coram Nobis.” The wit of coram nobis

originated as a common law wit, and was made applicable to



federal proceedings by the AIl Wits Act, 28 U S. C. 8§ 1651.
Traditionally, the wit of coramnobis was used to present to the
court “factual errors ‘“material to the validity and regularity of

the |l egal proceeding itself.”” Carlisle v. United States, 517

U S 416, 428 (1996) (quoting United States v. Mayer, 235 U S

55, 67-68 (1914)). In its nore nodern sense, the wit of coram
nobis may be used “to attack allegedly invalid convictions which

have continui ng consequences;” however, the wit is reserved for
those situations in which “the petitioner has served his sentence

and is no longer ‘in custody’ for purposes of 28 U S.C. § 2255.”

United States v. Stoneman, 870 F.2d 102, 105 (3d G r. 1988).
Thus, the wit of coramnobis is considered an “extraordinary
wit, limted to cases in which ‘no statutory renedy is avail abl e

or adequate.’” United States v. Brown, 117 F.3d 471, 474 (11lth

Cr. 1997) (citations omtted); Carlisle, 517 U.S. at 1467
(recogni zing that there are few situations where a wit of coram
nobi s woul d be “necessary or appropriate” and hol ding that
“Iw] here a statute specifically addresses the particul ar issue at
hand, it is that authority, and not the All Wits Act, that is
controlling”).

In this case, Defendant was “in custody” at the tine he
filed his Petition For Wit O Error Coram Nobis, and 28 U S.C. §

2255 specifically addresses Defendant’s attack on his crimnal



conviction.! Accordingly, coramnobis relief is not available to
Def endant, and the Court will construe Defendant’s Petition For
Wit O Error Coram Nobis as a Motion To Vacate, Set Aside O
Correct Sentence pursuant to 28 U S.C. § 2255.

l. Defendant’s Contention That His Guilty Plea WAs Not
Knowi ngly, Voluntarily And Intelligently Mde

By his Petition, Defendant contends that his guilty plea was
not knowi ngly, voluntarily and intelligently made, because his
counsel failed to informhimof the circunstances associated with
his plea. Specifically, Defendant contends that he was coerced
and induced to enter into the plea agreenent by his counsel, that
hi s counsel did not explain the agreenment, and that he did not

understand the terns of the agreenent, which Defendant contends

! The docket in Defendant’s case indicates that Defendant
may currently be on probation. However, this does not alter the
Court’s conclusion that the wit of coramnobis is unavailable to
Def endant. Defendant was incarcerated at the tinme he filed the
Petition, and therefore, Defendant was “in custody” within the
meani ng of Section 2255 such that coramnobis relief would not be
avai l able to Defendant. Brown, 117 F.3d at 475 (“Because Brown
was in custody within the neaning of 82255 when he filed his
petition in the district court, coramnobis relief was
unavail able to him and 8 2255 was his exclusive renedy.”).

Mor eover, an individual serving a termof supervised rel ease or
probation satisfies the “in custody” requirenment of Section 2255.
United States v. Essig, 10 F.3d 968, 970 n.3 (3d Cr. 1993); see
also United States v. Span, 75 F.3d 1383, 1386 & n.5 (9th Cr
1996) (converting on appeal coram nobis petition into section
2255 notion where petitioner was on probation when petition was
filed); United States v. Rankin, 1994 W. 243862 (E.D. Pa. June 7,
1994) (recognizing that Section 2255 applies to Defendant who
filed notion to vacate sentence during probationary period).
Accordingly, even if Defendant is currently on probation or
supervi sed rel ease, the wit of coramnobis is unavailable to

Def endant, and his clainms are governed by Section 2255.




were “fraudul ent” and “unconscionable.” (D.I. 23 at 4-6).
It is well-established that Section 2255 nmay not be utilized

as a substitute for direct appeal. United States v. Frady, 456

U S 152, 165 (1982) (collecting cases). Accordingly, federal
courts apply a procedural default rule to bar consideration of

cl ai ms which a defendant could have raised on direct appeal, but
did not. 1d. at 168. In order to overcone the procedural bar, a
def endant nust show “cause” excusing the procedural default and
“actual prejudice” resulting fromthe errors of which he or she
conplains. 1d. at 167-68. In further defining the “cause and
actual prejudice standard,” courts have held that cause exists
where a factor external to the defense prevented a defendant from
conplying with the procedural rule, and actual prejudice exists
where the alleged error actually worked a substanti al

di sadvantage to a defendant. Kikunura v. United States, 978 F

Supp. 563, 574-75 (D.N. J. 1997) (citations omtted); Rodriguez v.

United States, 866 F. Supp. 783, 785 (S.D.N. Y. 1994) (citations

omtted).

In this case, Defendant did not file a direct appeal of his
conviction or sentence. Accordingly, Defendant nust show cause
and prejudice to prevail on his claimof an involuntary guilty
pl ea. Defendant has not alleged cause for his default, and even
i f Defendant could establish cause for his default, the Court
concl udes that Defendant cannot establish prejudi ce because he

cannot establish his underlying claimthat his guilty plea was



i nvol untary.
As the Court of Appeals for the Third Crcuit has
recogni zed:

Decl arati ons made under oath [during a plea colloquy]
ought not to be lightly cast aside . . .” [T]he
representations of the defendant, his |lawer, and the
prosecutor at [a plea] hearing, as well as any findings
made by the judge accepting the plea, constitute a
form dabl e barrier in any subsequent coll ateral

proceedi ngs. Sol emn decl arations nade in open court
carry a strong presunption of verity.

Zilich v. Reid, 36 F.3d 317, 320 (3d Cr. 1994) (citations

omtted). In this case, the Court questioned Defendant at |ength
to ascertain whether his plea was voluntary, whether he
understood the terns of his plea agreenent and the consequences
of pleading guilty, and whether he acknow edged his guilt for the
acts charged. For exanple, the Court asked and Defendant
answered as foll ows:

The Court: [ The] United States has charged you by
Information in Count | in the sunmer of ‘94
or around that tinme until October you were
conspiring wth sonme others to manufacture

and distribute nmethanphetamne. |Is that the
crime you are guilty of?

Def endant : Yes, sir, it is.

The Court: And when you were doing that, did you know
that was against the law and illegal ?

Def endant : Yes, sir, | did.

The Court: | s anybody threatening or forcing you to

pl ead guilty?



Def endant : No, sir.

The Court: Anybody prom se you what the sentence w ||
be?

Def endant : No.

The Court: You understand that no one could prom se you

what the sentence would be because |I'mthe
one that [is] going to sentence you and |
don’t even know what the sentence is going to
be yet, because | have to review a | ot of
docunents and the presentence report, so
anybody that would have told you any
particul ar sentence woul d have clearly have
been wong to tell you that. Do you
under stand that?
Def endant : Yes.
(D.I. 33 at A-25-28) (enphasis added). After posing additional
questions to Defendant, as discussed in nore detail below, and
observing his deneanor and response to those questions, the Court
found that Defendant had entered his plea know ngly, voluntarily
and intelligently, and the Court accepted the plea. Defendant
has not offered anything in the instant Petition to suggest that
the Court’s finding was erroneous and that Defendant’s plea was
involuntary. Accordingly, the Court concludes that Defendant
cannot overcone the procedural bar to his claim
To the extent that Defendant challenges his guilty plea on
the basis that his counsel’s assistance was ineffective,
Def endant nust satisfy a nodified version of the two-pronged test

articulated in Strickland v. Washi ngton, 466 U. S. 668, 687

(1984); Wells v. Petsock, 941 F.2d 253, 259 (3d Cr. 1991).




Under Strickland, a petitioner nust denonstrate both: “(1) that

counsel’'s representation fell bel ow an objective standard of
reasonabl eness; and (2) that there is a reasonable probability
that, but for counsel’s error the result would have been

different.” Strickland, 466 U S. at 687-96. A reasonabl e

probability is one which is “sufficient to underm ne confi dence
in the outcone.” 1d. at 694. However, in analyzing the
applicability of these two prongs, the Court nust indulge in a
strong presunption that counsel’s conduct falls wthin the w de
range of reasonabl e professional assistance. 1d. at 688-89.

This two-pronged test is applicable in situations in which a
petitioner challenges the effectiveness of counsel after entry of

a guilty plea; however, the test is nodified slightly. United

States v. Kauffrman, 109 F.3d 186, 190 (citing H Il v. Lockhart,

474 U.S. 52 (1985)). \Where a defendant has entered a guilty plea
on the advice of counsel, the voluntariness of that plea depends
on whether there is a reasonable probability that, but for
counsel’s errors, the defendant woul d have proceeded to tri al

instead of pleading guilty. See Kauffman, 109 F. 3d at 190

(citing Parry v. Roseneyer, 64 F.3d 110, 118 (3d G r. 1995)).

Turning initially to the second prong of the Strickl and
anal ysis, the Court mnmust determ ne whether there is a reasonable
probability that, but for counsel’s errors, Defendant woul d have
proceeded to trial instead of pleading guilty. After review ng
the record in this case, including Defendant’s statenents during

9



the plea colloquy, the Court concludes that Defendant cannot

establish a reasonabl e probability, that but for his counsel’s
conduct, he would have proceeded to trial instead of pleading
guilty. In addition to the previously discussed questions and
answers concerning the voluntariness of Defendant’s plea, the

Court also specifically inquired as to the perfornmance of

Def endant’s counsel. The Court asked and Def endant answered as
foll ows:

The Court: Have you had a chance to talk with M.
Marshal | about the charge the Governnent has
br ought ?

Def endant : Yes, | have.

The Court: And do you feel that you have told her

everything that is necessary for her to
defend you?

Def endant : Yes.

The Court: Are you satisfied with her representation?
Def endant : Yes, | am

The Court: M. Prettyman read, at the beginning of the

proceedi ng, read the entire nenorandum of
pl ea agreenent; and in this plea agreenent,
it sets forth everything M. Prettyman told
me, but inportantly it sets forth the

penal ties that you are exposing yourself to.
Do you understand everything in this plea
agr eenent ?

Def endant : | believe so, sir.

The Court: Okay. Have you reviewed it with M.
Mar shal | ?

Def endant : Yes, | have.

10



The Court: [ Are] there any questions you have about it?
Def endant : No, sir.
(D.1. 33 at A-25-29) (enphasis added).

The Court further questioned Defendant as to whether he
agreed with the stipulated set of facts, and Defendant i ndicated
that he agreed with the facts as set forth in stipulation. (D.]I
33 at A-27). As Defendant’s responses to the Court’s questions
i ndi cate, Defendant fully understood the consequences of his
plea, the terns of his plea agreenent and acknow edged his guilt.
| ndeed, Defendant apol ogized to the Court and the prosecutor for
his actions. (D.1. 33 at A-41). |In addition, the Court
expressly informed Defendant that he had a right to proceed to
trial and asked Defendant if he understood these rights and
wi shed to waive them (D.I. 33 at A-28). Defendant
unequi vocal ly indicated that he wi shed to waive these rights.
(D.I. 33 at A-28). In light of Defendant’s statenents at the
pl ea hearing, the Court’s finding at the hearing that Defendant’s
pl ea was knowi ngly and voluntarily offered, and Defendants
failure to allege at any time during the plea or in his instant
Petition and subsequent letters that he woul d have proceeded to

trial, rather than plead guilty, the Court concludes that

Def endant cannot establish the second prong of the Strickl and
test.

Further, the Court concl udes that Defendant cannot

11



established the first prong of Strickland, i.e., that his
counsel s perfornmance was objectively unreasonable. As

Def endant’ s affidavit indicates, he was aware that his counsel
woul d “fight the case” and that it was his decision to enter into
the plea agreement. (D.lI. 24 at 14). However, counsel also

advi sed Defendant that “she didn’t think [his] odds of w nning
were good.” (D.1. 24 at 14). Gven the overwhel m ng evi dence
agai nst Defendant including the confessions and incrimnating
statenents of other witnesses, the incrimnating e-mails between
Def endant and Cetzes, and the expert testinony of a DEA forensic
chem st, the Court cannot conclude that counsel’s advice or
conduct was unreasonable. Further, the overwhel m ng evi dence
agai nst Def endant supports the Court’s conclusion that it was
unli kely that Defendant woul d have proceeded to trial rather than
pl ead guilty.

Because Defendant cannot satisfy either prong of the
Strickland analysis, the Court concludes that Defendant cannot
establish that his plea was involuntary as a result of
i neffective assistance of counsel. Accordingly, the Court wll
di sm ss Defendant’s claimthat his plea was involuntary.

1. Def endant’s Contenti on That The Court Lacked Juri sdiction
Over H m

Def endant next contends that the Court |acked jurisdiction
over him Specifically, Defendant contends that the Court had no

personal jurisdiction over himbecause he was “induced to ‘self-

12



surrender’ and enter a plea.” (D.I. 23 at 6-11).
It is well-established that any challenge to the court’s
personal jurisdiction over a defendant nust be raised prior to a

plea. Ford v. United States, 273 U S. 593, 606 (1927). Failure

to raise any personal jurisdiction argunments at the requisite
tinme results in the waiver of those argunents. |[d.

In this case, neither Defendant nor his counsel contested
the Court’s personal jurisdiction over himbefore he entered his
guilty plea. Mreover, the fact that Defendant appeared before
the Court satisfied any personal jurisdiction requirenent. As
the Supreme Court has repeatedly held: “[T]he power of a court
to try a person for crime is not inpaired by the fact that he had
been brought within the court’s jurisdiction by reason of a

‘forcible abduction.”” Frisbie v. Collins, 342 U S. 519, 522

(1952) (citations omtted); United States v. Alvarez-Michain, 504

U.S. 655, 657-670 (1992) (holding that court had personal
jurisdiction over crimnal defendant who had been abducted from
foreign country). Thus, even if Defendant was brought within the
Court’s jurisdiction against his will, the Court had jurisdiction

over him? Accordingly, the Court will dismss Defendant’s claim

2 To the extent that Defendant challenges counsel’s
per f ormance because she did not raise the personal jurisdiction
argunent, the Court concludes that Defendant cannot establish
t hat counsel’ s conduct was objectively unreasonable or that the
out cone of the proceedi ng woul d have been different. Defendant’s
presence in Court satisfied any personal jurisdiction
requi renent, and thus, the Court cannot conclude that counsel’s
failure to raise this issue was unreasonable. Further, even if

13



that the Court | acked personal jurisdiction over him
I11. Defendant’s Contention That Congress Lacked Jurisdiction To
Pass A Law Prohi biting Conspiracies To Manufacture And
Distribute Controll ed Substances
Def endant next contends that Congress |acked jurisdiction to
pass a | aw prohibiting conspiracies to manufacture and distribute
control | ed substances. Specifically, Defendant contends that
“Title 21 U . S.C. has not been enacted as positive | aw by Congress
with the consent of the national President for all of the
soverei gn, nonincorporated States within the Union of the
American Republic.” (D.I. 23 at 13). Defendant goes on to
gquestion the source of Congress’s authority to enact this
legislation: “Is an offense in violation of Title 21 U S.C. 8§
846 a crime in violation of the national Law? By what grant of
power does the ‘federal’ governnent and the plaintiff purport to
bring judgnment infringing the petitioner’s right?” (D.1. 23 at
13-21).
The Court of Appeals for the Third Crcuit and numerous
ot her courts have repeatedly recognized that crimnal |aws

prohi biting the manufacture and distribution of controlled

Def endant had not sel f-surrendered on the Felony Information, the
Gover nnment coul d have sought an arrest warrant for Defendant,

whi ch woul d have resulted in his appearance before the Court,
even if he was arrested within another district. See 18 U.S.C.
88 3041-3042, 3049, Fed. R Crim P. 4(a) and (d)(2), Fed. R
Cim P. 9; Fed. R Cim P. 40. Accordingly, the Court cannot
concl ude that Defendant was prejudiced by his counsel’s failure
to raise the issue or that the outconme of the proceedi ng would
have been different.

14



substances are a proper exercise of Congressional authority under

the Commerce Clause.® United States v. Orozco, 98 F.3d 105, 107

(3d Cir. 1996); United States v. Westbrook, 125 F.3d 996, 1008-

1010 (7th Gr. 1997) (rejecting argunent that “the manufacture of
crack is a local activity [] that has nothing to do with
interstate commerce” and upholding validity of 21 U S. C. 88 846
and 841 under Commerce Clause). As the Third Crcuit stated in
Orozco:

A large interstate market exists for illegal drugs.

Congress has the power to regul ate that market.

Mor eover when Congress enacted the Conprehensive Drug

Abuse Prevention and Control Act of 1970 (of which 21

US C 8§ 860is a part), Congress expressly found that

drug trafficking affected interstate comerce.
98 F. 3d at 107 (citations omtted). And, as the Court of Appeals
for the Ninth Crcuit recognized with respect to nethanphetam ne

in particular:

[1]n enacting sections 841(a) . . . and 846 [of Title

3 See also Durr v. Booker, 1997 W. 8855 at *1-2 (10th
Cr. Jan. 10, 1997) (upholding petitioner’s conviction for
conspiracy to manufacture, distribute or dispense
nmet hanphetam ne, in violation of 21 U S.C. 88 846 and 841(a)(1)
and rejecting argunment that crimnal activity was |ocal issue and
Congress | acked authority under Conmerce C ause to crimnalize
it); Proyect v. United States, 101 F.3d 11, 12-14 (2d Gr. 1996)
(uphol di ng under Commerce Cl ause 21 U S.C. 8§ 841(a)(1) which
crimnalizes the manufacture of marijuana); United States v.
Tucker, 90 F.3d 1135, 1139-1141 (6th G r. 1996) (uphol ding under
Commerce Clause |aws crimnalizing manufacture of and possession
wth intent to distribute crack near a school); United States v.
Leshuk, 65 F.3d 1105, 1111-1112 (4th Gr. 1995) (uphol ding under
Commere Clause 21 U . S.C. 8§ 841(a)(1l) and 18 U.S.C. § 2, despite
defendant’ s contention that cultivation and possession of
mar i j uana was for personal use and did not substantially affect
i nterstate conmerce).

15



21 of the United States Code], Congress did not exceed
its authority under the Commerce Clause. Intrastate

di stribution and sal e of nethanphetam ne are comrerci al
activities. The challenged |aws are part of a w der
regul atory schenme crimnalizing interstate and
intrastate conmmerce in drugs. |In adopting the
Control |l ed Substance Act, Congress expressly found that
intrastate drug trafficking had a “substantial effect”
on interstate conmerce.

United States v. Tisor, 96 F.3d 370, 375 (9th Gr. 1996)

(citations omtted), cert. denied, 117 S. C. 1013 (1997).

Moreover, in this case, Defendant admtted that he travel ed
to Indiana to steal and purchase ingredients used in the
manuf acture of met hanphetamne |ike gallic acid and ephedrine
hydrochl oride tablets and attenpted to use these ingredients in
Del aware to nmanufacture the drug. Thus, Defendant’s activities
inthis case clearly affected interstate comerce. Accordingly,
based on Defendant’s admtted activities and the abundance of
case | aw uphol ding Congress’s authority to enact the laws in
question, the Court concludes that there is no basis for
Def endant’s chal l enge to Congress’s authority to enact | aws
prohi biting conspiracies to manufacture and distribute controlled

subst ances. ¢

4 To the extent that Defendant contends that his
counsel s assistance was ineffective for failing to chall enge
Congress’s authority to enact the |aws in question, the Court
i kewi se rejects Defendant’s argunent. G ven the abundance of
case | aw uphol ding Congress’s validity to enact these |aws under
the Comrerce O ause, the Court cannot conclude that counsel’s
performance was objectively unreasonable or that the outcone of
t he proceedi ngs woul d have been different had counsel raised the
i ssue. Accordingly, the Court concludes that Defendant has not
established ineffective assistance of counsel based on counsel’s

16



CONCLUSI ON
For the reasons discussed, Defendant’s Petition For The
Ancient Wit O Error Coram Nobis wll be dism ssed, and the
relief requested will be deni ed.

An appropriate Oder will be entered.

failure to chall enge Congress’s | awraki ng authority.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

UNI TED STATES OF AMERI CA,
Pl aintiff,
v. : Crininal Action No. 96-27-JJE
Cvil Action No. 01-359-JJF
DANI EL HANDSCHU,

Def endant .

ORDER

At WImngton, this 1 day of June 2001, for the reasons set
forth in the Menorandum Opi nion issued this date,

| T | S HEREBY ORDERED t hat :

1. Def endant’ s Petition For Wit O Error Coram Nobis
(D.I. 23) is DISM SSED and the relief requested is DEN ED

2. Because the Court finds that Defendant has failed to
make “a substantial showi ng of the denial of a constitutional
right” under 28 U S.C. 8§ 2253(c)(2), a certificate of

appeal ability is DEN ED

UNI TED STATES DI STRI CT JUDGE



