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Farnan, District Judge.

Presently before the Court is Defendants’ Mdtion For Sunmmary
Judgnent (D.1. 35) and Plaintiff’s Mtion For Production O
Vi deotape Interview (D.1. 38). Plaintiff, Dana |I. WIIlians, was
an inmate in the custody of the Del aware Departnent of
Corrections at the tinme this action was commenced. Plaintiff
filed the instant action pursuant to 42 U.S.C. 8§ 1983 agai nst
Captain Nancy Dietz of the Wl mngton Police Departnent, and two
ot her Defendants designated as Oficer John Doe | and O ficer
John Doe |1, alleging police brutality, excessive force, coercion
duress and discrimnation. For the reasons discussed, the Court
has granted Defendants’ Motion For Sunmary Judgnment and deni ed as
nmoot Plaintiff’s Mdtion For Production O Videotape |Interview
(D.1. 38).

BACKGROUND

According to Defendants’ Mdtion, Plaintiff was arrested by
the WImngton Police for the assault of Sally M I bury-Steen
Plaintiff was subsequently rel eased on bail; however, Plaintiff
continued to threaten and harass Ms. M| bury-Steen. M. M/ bury-
St een reported nunerous conplaints to the WIm ngton Police
Departnent, including that she had received threatening and
har assi ng phone calls fromPlaintiff at her work and hone, that
Plaintiff falsely swore out a warrant for Ms. M|l bury-Steen’s

arrest alleging that she threatened hi moutside of the Wl nut



Street YMCA, that Plaintiff made fal se police reports that

illegal activity was being conducted at Ms. M| bury-Steen’s pl ace
of business, and that Plaintiff had vandalized Ms. M I bury-

St een’ s wor kpl ace.

Ms. MIbury-Steen’'s conplaints against Plaintiff were
assigned to Detective Rafael Collazo of the WI m ngton Police
Departnent. According to Defendants, Detective Collazo saw
Plaintiff wal king on the 200 Bl ock of East 2nd Street while
driving through the nei ghborhood on his way to a court
appearance. (A000003). Plaintiff consented to answer questions
at Police Headquarters, and Detective Collazo had Sgt. C ayton
Sm th and anot her detective escort Plaintiff to Police
Headquarters. Upon arriving at Police Headquarters, Sgt. Smth
pl aced Plaintiff in an interviewroomin the Crim nal
| nvestigation D vision. (A000005). In the neantine, Detective
Col l azo contacted Defendant Dietz to interview Plaintiff.

At 11:59 a.m, Captain D etz activated a video nonitor and
tape recorder in the interview roomand interviewed Plaintiff.

At 12:02 p.m, Captain D etz advised Plaintiff of his Mranda
rights, and proceeded to interview Plaintiff. The videotape
recorder was shut off at 1:30 p.m Plaintiff was then | eft al one
in the interviewroomfor a brief period of time, while Captain
Di etz and Detective Collazo consulted the Attorney Ceneral’s

O fice and decided to arrest Plaintiff for stalking Ms. M| bury-

St een.



Plaintiff was escorted to the turn-key facility where he was
booked and placed in a holding cell. Thereafter, Plaintiff was
arraigned and transported to Gander Hill Prison. Plaintiff made
no conplaints to any nenber of the WI m ngton Police Departnent
about mstreatnent prior to filing the instant Conpl aint.

By his Conplaint, Plaintiff alleges that Defendant D etz and
ot her unnaned officers sl apped, kicked and beat Plaintiff in the
interviewroom |In addition, Plaintiff alleges that Defendant
Dietz nade racially derogatory remarks about Plaintiff.

Upon the conpl etion of discovery, Defendants filed the
instant Motion For Summary Judgnent. However, Plaintiff failed
to file any response to Defendants’ Mdtion. Thereafter,

Def endants advi sed the Court that, in light of Plaintiff’s
failure to respond to the Mtion, Defendants would not be filing
a Reply Brief. (D.I. 39). Accordingly, the Court will proceed
to the nerits of Defendants’ Mdtion.

DI SCUSSI ON

St andard of Revi ew

Federal Rule of G vil Procedure 56(c) provides that a party
is entitled to summary judgnent where “the pleadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue of material fact and that the noving party is

entitled to judgnent as a matter of law.” A party seeking



summary judgnent al ways bears the initial responsibility of
informng the Court of the basis for its notion, and identifying
t hose portions of the “pleadings, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, if any,” which it believes denonstrate the absence of
a genuine issue of material fact. \Were, as here, the nonnoving
party opposi ng sumrary judgnent has the burden of proof at trial
on the issue for which summary judgnent is sought, he nust then
make a showi ng sufficient to establish the existence of an

el enent essential to his case. |[|f the nonnoving party fails to
make a sufficient show ng on an essential elenment of his case
with respect to which he has the burden of proof, the noving

party is entitled to judgnent as a matter of law. Cel otex Corp.

v. Catreet, 477 U S. 317, 322 (1986). Moreover, the nere

exi stence of sonme evidence in support of the nonnoving party wll
not be sufficient to support a denial of a notion for summary

j udgnent; there nust be enough evidence to enable a jury to
reasonably find for the nonnoving party on that issue. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).

I1. Plaintiff's Cains

A Plaintiff's John Doe d ai ns

By their Mtion For Summary Judgnent, Defendants contend
that Plaintiff’s clains against the “John Doe” Defendants shoul d

be di sregarded by the Court. Specifically, Defendants contend



that Plaintiff has “lost his opportunity to anmend his conpl ai nt
identifying the John Doe defendants.” (D.1. 36 at 5).

As this Court has recogni zed, “[t]he practice of nam ng
fictitious ‘John Doe’ defendants in an original conplaint
operates to preserve the plaintiff’s right to later nane a
def endant whose identify was not known at the tinme the conplaint

was filed.” Farris v. Moeckel, 664 F. Supp. 881, 894 (D. Del.

1987) (Farnan, J.). However, the Court is not required to “wait
indefinitely . . . for a plaintiff to take steps to identify and

serve Doe defendants.” WIllians v. Lower Merion Township, 1995

W 461246, *3 (E.D. Pa. Aug. 2, 1995). \here discovery has
closed and the plaintiff has not taken any steps to substitute
def endants who are real parties in interest for the John Doe
defendants, the court is permtted to “disregard” the plaintiff’s

cl ai rs agai nst those defendants. Rodriquez v. City of Passaic,

730 F. Supp. 1314, 1319 n. 7 (D.N.J. 1990); Wllians, 1995 W
461246 at * 3-4.

In this case, discovery has been closed for nonths, and
Plaintiff has not, at any tinme, taken any steps to anmend his
Complaint or to identify and serve the John Doe defendants so
that real parties in interest could be substituted for the
fictitiously naned parties. Accordingly, the Court will dismss
Plaintiff’s clainms as they pertain to the John Doe Defendants.

B. Plaintiff's Excessive Force daim

By his Conplaint, Plaintiff contends that Captain D etz used
5



“excessive force” during her interviewwth Plaintiff.
Specifically, Plaintiff alleges that he was sl apped, kicked and
hel d down on the ground.

Plaintiff does not specify which constitutional rights were
all egedly violated by Defendant Dietz. The Ei ghth Anendnent’s
prohi bition agai nst cruel and unusual punishnment is inapplicable
to Plaintiff, because the Ei ghth Arendnent does not apply to an
i ndi vidual until after the individual is convicted and sentenced.

G ahamv. Connor, 490 U.S. 386, 388 (1989). 1In this case,

Plaintiff does not dispute that he voluntarily agreed to cone to
the police station for questioning. At the tinme of the
questioning, Plaintiff had been rel eased on bail after being
arrested on an assault charge nearly two nonths earlier. Because
Plaintiff was not convicted or sentenced on the assault charge or
any other charge at the tine of the alleged conduct, the Court
concl udes that the Eighth Arendnent is inapplicable to
Plaintiff’s claim

Al t hough the Eighth Arendnent is inapplicable to Plaintiff’s
claim Plaintiff’s claimnmay be reasonably and properly construed
as a claimthat his Fourth Amendnent rights were violated. As
the Supreme Court recognized in Gaham a citizen’s claimthat
| aw enforcenment officials used excessive force in the course of
maki ng an arrest or seizure is properly anal yzed under the Fourth
Amendnent’ s “obj ective reasonabl eness” standard, rather than

under a substantive due process standard. [d. at 388; House v.



New Castle County, 824 F. Supp. 477, 487 (D. Del. 1993).

To establish that | aw enforcenent officers violated an
i ndividual’s Fourth Amendnent rights by using excessive force,
the plaintiff must show that the anount of force used by the
of ficers was “unreasonable.” Wether the anount of force was
ureasonabl e requires the court to exam ne the facts and
ci rcunst ances of each case, including such factors as the
severity of the crine, whether the suspect poses an i medi ate
threat to the safety of the officers or others, and whether the
suspect is actively resisting or evading arrest. G aham 490
U.S. at 396.

Consistent with their initial burden on sunmmary judgnent,
Def endants have set forth the basis for their notion and have
identified evidence denonstrating the absence of a genuine issue
of material fact. Defendants’ affidavits indicate that none of
the officers physically abused Plaintiff and that none of the
of ficers observed any evidence that Plaintiff was abused.
(AO0O0002, AO000004, AO00005-6, A000007). In addition, Defendants
have offered a videotape of Plaintiff’s interview, which the
Court has reviewed and which the Court finds consistent with
Def endants’ position that Plaintiff was not subject to any
physi cal abuse. |ndeed, the videotape shows no evidence that
Plaintiff was abused or that Plaintiff suffered any injuries.

In order to neet his burden and defeat Defendants’ Mbdtion

For Summary Judgnent, Plaintiff may not rest upon the nere



al l egations of his Conplaint, but nust set forth specific facts,
by nmeans of affidavits or other evidence, to illustrate that
there is a genuine issue for trial. Fed. R Cv. P. 56(e),
Celotex, 477 U.S. at 322. In this case, Plaintiff has not
offered any facts, by neans of affidavit or other evidence, to
controvert Defendants’ rendition of the facts. Because Plaintiff
has failed to offer any evidence to support his claim the Court
must accept the facts as all eged by Defendants. Accordingly, the
Court concludes that Plaintiff’s allegations of excessive force
are unfounded, and therefore, the Court has granted Defendants’

Motion For Sunmmary Judgnent.

C. M randa d ai m

Though not stated clearly, Plaintiff’s Conplaint inplies
that Defendant Dietz may have violated Plaintiff’s Fifth
Amendnent rights. “Although conduct by |aw enforcenent officials
prior to trial may ultimately inpair [an individual’'s Fifth
Amendnent rights], a constitutional violation occurs only at

trial.” United States v. Verdugo-Urquidez, 494 U.S. 259, 264

(1990). After reviewng the affidavits and vi deotape offered by
Def endants, all of which are uncontroverted by Plaintiff as a
result of his failure to respond to Defendants’ Motion, the Court
concludes that Plaintiff cannot establish that his Fifth
Amendnent rights were violated. Plaintiff was advised of his

Mranda rights. Plaintiff did not invoke his right to remain



silent or his right to counsel. |In addition, there is no
evidence that Plaintiff’s statements were used agai nst him at
trial. Plaintiff’s stal king charge was pending at the tine
Plaintiff filed his Conplaint, and thus, Plaintiff’'s statenents
were not used against himat any trial on the stal king charge.!?
Accordingly, the Court concludes that Plaintiff cannot establish
t hat Defendants violated his Mranda rights, and therefore, the
Court has granted Defendants’ Motion For Summary Judgnent.

D. Plaintiff's Request For Rel ease And Mnetary Danmages

By his Conplaint, Plaintiff requests the follow ng types of
relief: *“charges dropped, record cleared fromthese charges,

[ and] compensary [sic], nom nal and punitive noney damage
awards.” (D.1. 4). However, based on Plaintiff’s allegations,
it is unclear which “charges” Plaintiff is referring to in his
request for relief. At the time Plaintiff filed the instant
action, Plaintiff was serving a sentence for second degree
assault; however, Plaintiff was also awaiting trail for the
stal ki ng charge agai nst him

The Suprene Court has held that “when a state prisoner is
chal l enging the very fact or duration of his physical

i nprisonnment, and the relief he seeks is a determ nation that he

1 Agai n, the Court observes that Plaintiff has not
responded to Defendants’ Mdtion, and thus, Plaintiff has not
of fered any evidence that, since the filing of this action, any
statenents he nade were used against himat a crimnal trial.
Accordingly, the Court concludes that Plaintiff has failed to
establish a violation of his Fifth Anmendnent rights.



is entitled to inmedi ate rel ease or a speedier rel ease fromthat
i nprisonnment, his sole federal renmedy is a wit of habeas

corpus.” Preiser v. Rodriguez, 411 U S. 475, 500 (1973).

Accordingly, if Plaintiff’'s request for relief relates to his
conviction on the assault charge, the proper renedy for Plaintiff
is awit of habeas corpus. On the other hand, if Plaintiff’s
request pertains to his stalking charge, Plaintiff’s action would
not be ripe for this Court’s review Plaintiff has offered no
evidence that since the filing of this action, he has been
convicted of the stal king charge, or that if he has been
convi cted, he has exhausted his state renedies. Because the
Court cannot grant Plaintiff the relief he requests under Section
1983, the Court has granted Defendants’ Mbdtion For Summary
Judgnent .

Li kew se, with respect to Plaintiff’s claimfor nonetary
damages, the Suprene Court has held that:

[I]n order to recover danages for an allegedly

unconstitutional conviction or inprisonnment, or for

ot her harm caused by actions whose unl awf ul ness woul d

render a conviction or sentence invalid, a 8§ 1983

plaintiff nmust prove that the conviction or sentence

has been reversed on direct appeal, expunged by

executive order, declared invalid by a state tribunal

aut horized to nmake such determnation, or called into

gquestion by a federal court’s issuance of a wit of

habeas cor pus .

Heck v. Hunphrey, 512 U. S. 477, 486-487 (1994). In this case,

Plaintiff has not alleged that his assault conviction was

overturned, and there is no evidence indicating that Plaintiff’s
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conviction was overturned. And, as the Court has indicated,
Plaintiff has offered no evidence with respect to his stal king
charge, which was pending at the tinme Plaintiff filed this
action. Accordingly, the Court concludes that Plaintiff has
failed to establish that he is entitled to nonetary relief, and
therefore, the Court has granted Defendants’ Mdtion For Sunmary
Judgnent . 2
CONCLUSI ON

For the reasons discussed, the Mtion For Sunmary Judgnent
filed by Defendants, Detective Lieutenant Dietz and O ficers John
Doe | and Il has been granted and Plaintiff’s Mtion For
Production of Videotape Interview has been denied as noot.

An appropriate Order has been entered.

2 Because Plaintiff has failed to establish his clains,
the Court has al so denied as noot Plaintiff’'s Mtion For
Production of Videotape Interview.
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