INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LARRY D. MARVEL,
Plantiff,
V.

PRISON INDUSTRIES, INC.,
STANLEY TAYLOR,

JOYCE TALLEY, DAVE KAHLILI,
ED BOWERS, ED MOORE,
ROBERT SNYDER, and PRISON
HEALTH SERVICES, and their JOHN
DOE and JANE DOE empoyees

C.A. No. 99-113 GMS

Defendants.
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MEMORANDUM AND ORDER

Larry Marvel ispresently incarcerated at the Delaware Correctional Center (“DCC”) in Smyrna,
Deaware. OnMarch 2, 1999, Marve filed this pro seavil rightsaction. Inhiscomplaint, Marvel dleges
that the “State” defendants (Prison Industries, Bowers, Moore, and Kahlili) as wdl as Prison Health
Services (“PHS’) vidlated his Eighth Amendment rightsin contraventionof 42 U.S.C. 8 1983 by requiring
him towork ina prisonauto shop without proper safety equipment. Additionaly, Marvel dso aleges that
PHS committed medica mapractice under sate law by failing to timely treat his aleged injuries. The
“State” defendantsand PHS bothfiled amationsto dismiss. On August 24, 2000, the court granted these

motionsin part, and denied them in part. (D.l. 55).



On Jduly 17, 1999, Marve filed a second complaint (Civ. A. No. 99-442-GMYS) dleging that the
prisonoffidds retdiated againgt himfor filing the initid complaint. The defendantsfiled amotionto dismiss
the retdiation daim. The court granted the motion in part and denied it in part on July 24, 2001. (D.l. 35
Ca No. 00-442).

Prior to the court’s July 2001 decison, Marve filed a motion for appointment of counsda on
December 27, 2000. (D.l. 76).%2 Marvel aleged that as part of their retdiaion, the prison officids
assaulted him, placed him in redrictive segregation, and confiscated his legal documents and files.
According to Marvd, these dleged actions have rendered him ungble to continue to proceed pro se.

Becausethe gppointment of counsd appearsto be warranted at this stage of the litigation, the court
will grant Marve’ smoation. The court will dso dismissdl pending mationsin this case without prgudice
to the parties ahility to refile these or other motions at alater point inthese proceedings. The court will now

explain the reasons for its decision.

|. STANDARD OF REVIEW

A plantiff has no condtitutiona or statutory right to the gppointment of counsel inaavil case. See
Parhamv. Johnson, 126 F.3d 454, 456-57 (3d Cir. 1997); Tabronv. Grace, 6 F.3d 147, 153-54 (3d
Cir. 1993). Nevertheless, under certain circumstances, the court may initsdiscretion gppoint an attorney

to represent an indigent divil litigant. See 28 U.S.C.A. § 1915(e)(1) (West 2000).

I Marve’s request for counsd is not presented or titled as a“motion.” However, the court will
treat it as a motion because he is seeking action from the court.

2 Marve filed an identical motion in his second case. See D.1. 30 (Ca. No. 99-442).
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In Tabron and, again, in Parham, the Third Circuit Court of Apped s articulated the standard for
evauating a motion for the gppointment of counsd filed by a pro se plaintiff. Initidly, the court must
examine the merits of a plaintiff’'s dam to determine whether it has some arguable merit in fact and law.
SeeParham, 126 F.3d at 457 (citing Tabron, 6 F.3d a 157); accord Maclinv. Freake, 650 F.2d 885,
887 (7th Cir. 1981) (per curiam) (cited with approva in Parham and Tabron). Only if the court is
satisfied thet the daim isfactudly and legdly meritorious, should it then examine the following factors: (1)
the plaintiff’s ability to present his own case; (2) the complexity of the legd issues; (3) the extensveness
of the factud investigationnecessary to effectivey litigate the case and the plaintiff’ s ability to pursue such
an investigation; (4) the degree to which the case may turn on credibility determinations; (5) whether the
testimony of expert witnesseswill be necessary; and (6) whether the plaintiff can attain and afford counsd
on hisown behdf. See Parham, 126 F.3d at 457-58 (ating Tabron, 6 F.3d at 155-56, 157 n.5). This
lig, of coursg, isillugtrative and, by no means, exhaustive. See id. at 458. Neverthdless, it provides a

aufficient foundation for the court’ s decision.

II. THE FACTUAL AND LEGAL MERIT OF MARVEL’'SCASE

The court believes that Marve’s clams have arguable merit in fact and law. He has dleged that
the prison officials caused him to work in a poorly ventilated area without the proper equipment -
equipment recommended by the manufacturer. He further dleges that he was denied prompt medica
treatment. At minimum, Marve’ sdlegations appear to rise bovethelevd of frivolity which would require

animmediatedismissa of the case. SeeNeitzkev. Williams 490 U.S. 319, 325 (1989) (recognizing that



a “frivolous’ complaint generdly contains “inarguable legd conclusons’ or “fanciful factud dlegations’);
Perkinsv. New Jersey Department of Labor, 154 F.R.D. 132,133-34 (E.D. Pa. 1994) (“If acomplaint
is fandful or describes ‘fantastic or ddusond scenarios,” then it isfactudly basdess. Further, if it states
aninarguable legd concdusion, it lacksbassin law.”) (citations omitted). Indeed, the fact that Marve’s
complaint has survived a motion to dismissis a srong indication that his complaint is not totdly frivolous.

Therefore, the court will congder the sx factors outlined in the Parham and Tabron decisons.

[I1. THE REMAINING PARHAM AND TABRON FACTORS

The fird factor isthe plantiff’ sability to present hisown case. Marve contends thet the alegedly
retdiatory actions of the defendants - such asremoving legd files and materids - are preventing him from
conducting hiscase. If hisdlegations are accepted astrue, it isreasonable to believe that there would be
difficultly in his continued pro se representation.

The court findsthat the issues here are not complicated. Thus, the second factor isnot implicated.
However, the court finds that the third and fourth factors are relevant here.  Although not legaly
complicated, this caseisfactualy complex because there are anumber of withesses and disputed facts that
will need to be investigated. Indeed, discovery has aready begun, but may be better served by the

presence of counsdl.> Moreover, credibility determinations may become important because as noted in

3 The fact that the plaintiff has filed a motion to compe the defendants to answer interrogatories
(D.l. 99) indicates that he may be encountering some difficulty in the discovery process. Indeed, when
the defendants have responded, their responses have provided little useful information even to the
plaintiff’s reasonable requests.



the court’s previous opinion, at minium, there are disputed factual issues. (D.l. 55 at 11).* If the court
determines that these disputed factual issues should cause this case should go to ajury, Marve will need
the assistance of counsdl to present these issues to the fact-finder.®

Most important, the court finds that expert testimony is necessary inthis case. Marvel hasalleged
that PHS committed medical malpractice under sate law. InDeaware, amedica mapractice clam may
not be sustained unless the party supplies expert witness testimony to subgtantiate the clam. See 18 Ddl.
C. §6853. At thispoint, Marvel hasnot yet been able to obtain expert witnesseson hisbehdf. Thecourt
believesthat it is unfar to rule on this aspect of Marve’s daims without affording him an opportunity to
meet thisburden. The court further finds that given the defendant’ s substantial objections to permitting
Marvel to be examined by an off-campus physician, Marvel may need the ass stance of counsel inmesting
this burden.

Findly, Marvel cannot afford counsel. Hewas granted permission to proceed in forma pauperis
for both complaints® Therefore, it appears that he is unable to afford legd representation.  Cf. Tabron,
6 F.3d at 157 n.5 (“If counsel iseesly atainable and affordabl[eto] the litigant, but the plaintiff smply has
made no effort to retain an attorney, then counsdl should not be appointed by the court.”) (citing Cooper
v. A. Sargenti Co., 877 F.2d 170, 172 (2d Cir. 1989)). Sincethemgority of therdevant factorsweigh

in favor of the gppoint of counsd, the court will grant Marvel’ s request.

4 This statement is not intended in any way to reflect the court’s position on the vaidity of any
clams or defenses under ether st of facts.

® The court is not expressing any opinion regarding whether this case or any particular claim or
defense will or will not survive summary judgment and, therefore, be allowed to go to ajury.

¢ Although Marve withdrew hisinitid request for | FP status, the court notes that thereis alarge
disparity between a one-time $150.00 filing fee and the substantia fees charged by attorneys.
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V. CONCLUSION

For the foregoing reasons, the court will order the gppointment of counsd. Inlight of this ruling,
the court will dso dismiss without prgjudice al pending mationsin this case to enable counsel who enters
hisor her gppearance in this matter an opportunity to properly prosecute and defend any appropriate pre-

trid motions.

For thesereasons, I T ISHEREBY ORDERED that:

1 The Hantiff’s motions for the gppointment of counsel (D.l. 76 ) and D.l. 30 (Ca. No.
99-442)) are GRANTED;

2. The Paintiff’s Motion for Default (D.1. 60) is DENIED as MOOT;

3. The Rantiff's Motion for Leave to file Third Amended Complaint (D.I. 62)is
DISMISSED WITHOUT PREJUDICE;

4. The Rantiff's Motion to Strike Inaufficdent Affirmative Defenses in Defendant PHS' s
Answer (D.l. 66) is DISMISSED WITHOUT PREJUDICE;

5. The Haintiff’s Mation to Strike Insufficient Affirmative Defenses in State Defendant’ s
Answer (D.l. 80) isDISMISSED WITHOUT PREJUDICE;

6. The Rantiff’sMotionto Compel Defendant Snyder to Provide Arraignmentsfor plaintiff’'s
Examination by Medical Injury Specidists (D.l. 68) is DISMISSED WITHOUT
PREJUDICE;

7. The Defendant PHS's Motion for Summary Judgment (D.I. 96) is DISMISSED
WITHOUT PREJUDICE;

8. The Fantiff’s Motion to Strike Defendant PHS' s Motion for Summary Judgment (D.I.
100) is DISMISSED WITHOUT PREJUDICE;

9. The Rantiff's Cross-Motion for Summary Judgment (D.l. 103) is DISMISSED
WITHOUT PREJUDICE;

10.  The Rantiff's Motion to Compel Defendants to Answer Interrogatories (D.l. 99) is
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DISMISSED WITHOUT PREJUDICE;
11.  ThePaintiff'sMation for Trid (D.l. 111) is DISMISSED WITHOUT PREJUDICE;

12.  The Hartiff’'s Motion to Extend Time to File Reply to PHS's Opposition to Plaintiff’s
Motion to Strike (D.1. 78) isDISMISSED AS MOQT.

Dated: February 7, 2002 Gregory M. Sleet
UNITED STATESDISTRICT JUDGE



