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Farnan, District Judge.

Pendi ng before the Court is Modtion To Dismss (D.l. 15)
filed by Defendant, M chael Deloy. Plaintiff, Charles N
School field, an inmate at the Sussex Correctional Institute
(“SCl"), filed the instant action pursuant to 42 U S.C. § 1983.
In his Conplaint, Plaintiff alleges that Defendant violated his
due process rights under the Fourteenth Amendnent by term nating
his enploynment in the prison law library. Plaintiff also raises
an equal protection claimto the extent that he contends that his
term nati on was based upon his race. By his Mdtion To Di sm ss,
Def endant refers only to Plaintiff’s due process cl ains.
Accordingly, for the reasons di scussed, Defendant’s Mtion To
Dismss Plaintiff’'s due process claimw |l be granted.
Plaintiff’s equal protection claimshall remain pendi ng and
Def endant shall file a response to the remaining claim in the
formof an Answer or other pleading, within thirty days of the
date of the Court’s Order.

BACKGROUND

In early 1999, Plaintiff and two other inmates, David
Andrews and Robert Saunders, were enployed at SCl's law |library.
(D.I. 2 at 5). During their enploynment, inmate Andrews made
I nappropri ate approaches toward the |law |ibrarian paral egal,
Di anne Ranger. (D.1. 2 at 5). M. Ranger reported the incident

to prison supervisors, and Innate Andrews was term nated fromhis



job in the law library and referred to the disciplinary officer.
After further investigation, prison officials decided to transfer
the remai ning workers, Plaintiff and Inmate Saunders to ot her
jobs in the prison. (D.I. 16, Ex. A). Inmate Saunders accepted
a new job in the kitchen, but Plaintiff did not want to accept
any other work. (D.1. 2 at 7).

By his Conplaint, Plaintiff alleges that he was inproperly
dismssed fromhis law library job at SCI “as a result of another
inmate’s actions, even after it was proven | had no connection
with the incident.” (D.I. 2 at 2, 6). In lieu of filing an
Answer to the Conplaint, Defendant filed the instant Mtion To
Di sm ss pursuant to Federal Rule of Civil Procedure 12(b)(6). To
date, Plaintiff has failed to file any response to Defendant’s
Motion. Accordingly, the Court will proceed to the nmerits of
Defendant’s Motion on the papers before it.

STANDARD COF REVI EW

Pursuant to Rule 12(b)(6), a party may nove to dism ss a
pl eading for failure to state a clai mupon which relief may be
granted. Fed. R Cv. P. 12(b)(6). The purpose of a notion to
dismss is to test the sufficiency of a conplaint, not to resolve
di sputed facts or decide the nerits of the case. Kost V.

Kozakiewi cz, 1 F.3d 176, 183 (3d Cir. 1993). As such, when

considering a notion to dism ss, a court nust accept as true al

all egations in the conplaint and nust draw all reasonabl e factual



inferences in the light nost favorable to the plaintiff. Neitzke

v. Wllianms, 490 U. S. 319, 326 (1989); Piecknick v. Pennsylvani a,

36 F.3d 1250, 1255 (3d G r. 1994). However, the court is “not
required to accept |egal conclusions either alleged or inferred
fromthe pleaded facts.” Kost, 1 F.3d at 183. Dismssal is only
appropriate when “it appears beyond doubt that the plaintiff can
prove no set of facts in support of his clainms which would

entitle himto relief.” Conley v. G bson, 355 U S 41 (1957); In

re Donald J. Trunp Casino Sec. Litig., 7 F.3d 357, 368-69 (3d

Cr. 1993), cert. denied, 114 S. C. 1219 (1994). Thus, the

court may dism ss a conplaint when the facts pl eaded and the
reasonabl e inferences drawn therefromare legally insufficient to

support the relief sought. See Pennsylvania ex rel. Zinmernman V.

Pepsi Co., Inc., 836 F.2d 173, 179 (3d Cir. 1988).

DI SCUSSI ON
In order to establish a claimunder Section 1983, a
plaintiff nmust show. (1) the conduct conpl ai ned of was commtted
by a person acting under color of state law, and (2) the conduct

deprived the plaintiff of a federally secured right. Davidson v.

Di xon, 386 F. Supp. 482, 487 (D. Del. 1974), aff’'d, 529 F.2d 511
(3d Cr. 1975). By his Conplaint, Plaintiff contends that the

| oss of his prison enploynent in the law library violated his due
process rights. (D. 1. 2, passin). Plaintiff also contends that

he was “classified to said job by various |evels of



classification boards, therefore, he should not have been renoved
from[his job] absent disciplinary infractions or breaking of
institutional rules.” (D.1. 2 at 5).

In order to establish a claimfor violation of due process
rights under the Fourteenth Amendnent, a plaintiff nust show that
(1) a constitutionally protected |iberty or property interest is
in issue, and (2) the state utilized constitutionally deficient

procedures in its deprivation of that interest. Board of Regents

v. Roth, 408 U S. 564 (1972). Thus, Plaintiff nust establish
that he has a protected property or liberty interest in his
prison enploynment in order to state a cogni zable claimthat the

| oss of his enploynent violated his due process rights. However,
the Due Process C ause al one does not create a liberty or

property interest in prison enploynent. Abdul - Akbar v.

Department of Corrections, 910 F. Supp. 986, 1002 (D. Del. 1995).

Rat her, a plaintiff nust show either (1) that he has a
"legitimate claimof entitlenent” to prison enploynent; Roth, 408
US at 577, or (2) that failing to have such enpl oynent
constitutes an "atypical and significant hardship on the i nmate
inrelation to the ordinary incidents of prison life." Sandin v.
Conner, 515 U. S. 472 (1995).

Exam ning this issue, the Del aware state courts have
repeatedly held that no rel evant Del aware statutes create a
property or liberty interest in prison enploynent. See e.q.

Dutton v. Watson, 1994 W. 164486, *3 (Del. Super. C. 1994),




aff'd, 649 A 2d 227 (Del. 1994). Agreeing with the state courts,
this Court has concluded that prison enploynent is a
di scretionary opportunity, and therefore, an inmate has no

entitlement to a job while in prison. Abdul - Akbar, 910 F. Supp.

at 1003 (holding that inmate failed to state a claimfor

vi ol ati on of due process where inmate was summarily fired from
prison job, because inmates have no constitutional right to

gai nful enploynent). Because Plaintiff has no property or
liberty interest in his enploynent, Plaintiff cannot, as a matter
of law, state a cognizable claimfor violation of his due process
ri ghts based upon the loss of his prison enpl oynent.

Li kew se, with respect to Plaintiff’s claimthat he had an
interest in his job as a result of a particular classification,
this Court has repeatedly determned that the applicable statutes
and regul ati ons governing the Del aware prison system do not
provide inmates with a liberty interest in a particular

classification within the prison system Carrigan v. State of

Del aware, 957 F. Supp. 1376, 1385 (D. Del. 1997) (holding that
pri soner has no constitutionally protected interest in particular
classification and collecting cases). Because Plaintiff has no
constitutionally protected interest in a particular
classification or placenent within the prison system the Court
wi |l grant Defendants’ Mdtion To Dismss Plaintiff’s due process

clains for failure to state a clai mupon which relief may be



gr ant ed.
CONCLUSI ON

For the reasons discussed, Defendant’s Mtion To D sm ss
Plaintiff’s due process clains will be granted. Plaintiff’s
equal protection claimw |l remain pending, and Defendant shall
file a response to the remaining claim in the formof an Answer
or other pleading, within thirty days of the date of the Court’s
O der.

An appropriate Oder will be entered.



