IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

NATHANIEL BAGWELL,

Haintiff,

V. Case No. 99-412 GMS

RAPHAEL WILLIAMS, PERRY,
PHELPS, and BOVELL,

SN N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

INTRODUCTION

The plantiff, Nathanid Bagwdl (“Bagwdl”), isapro se litigant who isincarcerated a the Multi-
Purpose Crimind Jugtice Facility in Wilmington, Delavare. On June 29, 1999, he filed the above-
captioned action pursuant to 42 U.S.C. § 1983. At that time, Bagwell also requested |eave to proceed
in forma pauperis pursuant to 28 U.S.C. § 1915. The court granted Bagwell pauper status.

Presently before the court are four motions related toBagwdl’ scomplaint. Three of thesemotions
are Bagwel’s mations to amend his complaint. The fourth is the defendants request that Bagwell’s
complaint be dismissed unlesshe immediaidy pays the ful $150 filing fee. For the reasons that follow, the
court will provisondly grant Bagwdl’s motions and deny the defendants motionwithregard to Bagwdl’'s
origina complaint.

. BACKGROUND

Bagwdl is a pralific, and conastently unsuccessful, prison litigator. In addition to the above-

captioned action, he hasfiled at least four prior unsuccessful avil actions in federa courts. These prior

actions have dl faled asamatter of law. See Bagwell v. Lt. Paul Walker, C.A. No. 86-11-MMS (D.



Ddl. 1988); Bagwell v. Watson, et al., C.A. No. 90-471-JJF (D. Dd. 1991); Bagwell v. Kobus, et al.,
C.A. No. 92-557-LON (D. Del. 1993); Bagwell v. Oberly, et al., 1993 WL 14663 (D. Dd. Jan. 14,
1993).

The present action involves Bagwell’s daims for mentd and emotiond distress and bodily harm
suffered as a result of a correctional officer’ s dleged fase statements agangt Bagwell. Specificdly, he
dleges that on April 24, 1999, Correctional Officer Bovel entered his housng area and said in a loud
voice, which other inmates could hear, “Bagwell, | read the grievance and affidavit that you wrote on me
that inmates be [9¢] pushing buttons opening cdl doorswhile | be[s¢] playing cards.” Bagwell dleges
that, asareault of this satement, and immediatdy after it was made, the inmates in the housing area began
taunting himand cdlinghima*“snitch.” He further dleges that the inmates said, “snitches get stitches” As
a result, Bagwell claims he suffered menta and emotiond distress and damage to hisreputation. Findly,
he contends that other inmates have since picked fights with him.

Bagwel| hasfiled three motions to amend his origind complaint. Inthefirst motiontoamend (D.I.
11), he seeks to add the falowing four dams (1) “inhuman[€e] conditions’ resulting from a lack of
bathroom privacy; (2) fdse imprisonment; (3) “deprivation of liberty without due process’; and (4) denid
of access to the courts and law library. Inhissecond motion(D.l. 12), Bagwell seeks to add aretdiation
dam againg two new defendants, Officers Mounet and Lewis. In hisfind mation to amend (D.1. 16),
Bagwell wishesto add adenia of due process dam, resulting from the prison’s dleged denid of hisright
to present witnesses on his behdf a a grievance hearing.

On January 15, 2002, the defendants filed a motion to compel Bagwell to immediately pay the

goplicable filing fees, notwithstanding his pauper status.



The court will now discuss each of these motionsin turn.
[11. DISCUSSION

Federd Rule of Civil Procedure 15(a) requires a plaintiff to seek leave of the court to file an
amended complaint after aresponsive pleading hasbeenfiled. However, the rule unequivocally satesthat
such “leave shdl be fredy given when judtice sorequires.” See Fep. R. Civ. P. 15(a); see also Shane .
Fauver, 213 F.3d 113, 115 (3d Cir. 2000). Thus, leave to amend should be granted absent a showing
of undue delay, dilatory motive on the part of the movant, repeated falureto cure deficienciesby previous
amendments, undue prejudiceto the opposing party, bad faith, or futility. SeeFomanv. Davis, 371 U.S.
178, 182 (1962).

In ruling on Bagwel’s mations to amend, the court is especidly mindful that Bagwell isapro se
plantiff. Thus, adthough the dlegationsin his proposed amendments are sparse a best, the court will not
summarily rgect them at this stage. Bagwell should be given the opportunity to flesh out his arguments
more fully. Moreover, there hasbeenno showing that to grant Bagwell’s motion would result in an undue
delay, or that Bagwdll is acting withadilatory mative. Findly, whilethe court expresses no opinion on the
merits of Bagwell’s claims, should the defendants wish to file a motion to dismiss at a later stage in this
litigation, they are within thar rights to do so.

However, before Bagwell is permitted to amend his complaint to incdludethe additiond dams, he
must firgt pay the $150 filing fee for those dams. The “three strikes’ provision of the Prison Litigation
Reform Act, § 1915(g), provides that “in no event” shall a prisoner be permitted to proceed without
prepayment under this Section if he has pursued three or more actions or gppedls in federd courtswhich

were dismissed on grounds that they werefrivolous, mdicious, or falled to state a clam upon which relief



could be granted. The only exception to this Section is for prisoners who are under an imminent danger
of serious physcd injury. See 28 U.S.C. § 1915(g).

Itisclear that Bagwel has*® struck out” withinthe meaning of Section 1915(g). He hasfiled at least
four complaints that fit the criteria of the Section. However, inits February 21, 2001 decision, the court
determined that Bagwell was under animminent danger of serious physicd injury. Accordingly, the court
declinesto rescind Bagwell’ s pauper status with regard to his origind complaint.

While Bagwell may thus properly proceed with his origina complaint, in light of Section 1915(g),
he may not now add additiond clamsto his complant that do not dlege that he isin imminent danger of
serious bodily injury. To dlow him to do so would enable him to improperly circumvent the requirements
of, and the policy behind, Section 1915(g).

Thus, before Bagwell may amend his complaint, he must prepay the full $150 filing fee?

V. CONCLUSION

For the foregoing reasons, IT ISHEREBY ORDERED that:

1 Nathaniel Bagwdl’s motions to amend (D.1. 11, D.I. 12, and D.I. 16) are GRANTED,

provided thet he firgt prepays the full filing fee of $150 within thirty (30) days of the date

of this order;

1Specificaly, the court recognized the serious implications of being caled a“snitch” in prison.
See Blizzard v. Hastings, 886 F. Supp. 405, 410 (D. Del. 1995) (stating that being labeled a snitch
“can put a prisoner at risk of being injured.”) Other Circuits have dso held that a correction officer’s
cdling aprisoner a“snitch” in front of other inmatesis an Eighth Amendment violation. See
Northington v. Jackson, 973 F.2d 1518, 1525 (10th Cir. 1992).

2As dways, notwithstanding any payment made or reguired, the court shall dismissthe caseif it
determines that the action is frivolous or mdicious, fails to sate a claim on which relief can be granted,
or seeks monetary rdief againgt a defendant who isimmune from such relief.
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2. Inthe event that Nathaniel Bagwell falsto pay the full $150 filing fee, his motions to amend
(D.I. 11, D.I. 12, and D.I. 16) will be denied; and

3. The defendants Motion to Compel Immediate Payment of Full Fling Fees (D.1. 19) is
DENIED withregard to Bagwell’ s June 29, 1999 complaint, and GRANTED withregard
to Bagwdl’ s subsequent motionsto amend (D.l. 11, D.I. 12, and D.I. 16).

4, Nathaniel Bagwdl’ smotionto stay al proceedings pending the court’ sruling onthe above

motions (D.l. 23) is declared moot.

Date:  January 31% , 2002 Gregory M. Sleet
UNITED STATESDISTRICT JUDGE




