IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LARRY D. MARVEL,

Plaintiff
C.A. No. 99-442-GMS
V.

ROBERT SNYDER and
BRUCE BURTON,

Defendants.
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MEMORANDUM AND ORDER

I. INTRODUCTION'

The plaintiff in this civil rights action, Larry D. Marvel, is presently incarcerated at the
Delaware Correctional Center (“DCC”) located in Smyrna, Delaware. On July 12, 1999, he filed
a pro se complaint® with this court against DCC Warden Robert Snyder and Correctional Lieutenant
Bruce Burton (collectively “the defendants”) pursuant to 42 U.S.C. § 1983. Marvel alleges that he
suffered various retaliatory actions for filing a personal injury lawsuit against the warden and the
DCC. Specifically, he alleges that he was removed from his job with the prison’s environmental
crew; subjected to a cell search or “shakedown’ in which his belongings were ransacked and stolen;
subjected to a strip search in front of the other inmates; and transferred to a more dangerous and

restrictive tier of the prison. Marvel seeks injunctive relief in the form of a declaratory judgment

! The procedural and factual history of this case is more fully presented in the court’s
memorandum opinion of July 24, 2001. See Marvel v. Snyder, 2001 WL 830309.

? Since that time, counsel has been appointed to represent the plaintiff. See Marvel v.
Prison Industries, Inc., 2002 WL 199883 (D. Del. Feb. 7, 2002) (granting plaintiff’s motion for
appointment of counsel).



ordering him to be reinstated with the environmental crew as well as monetary damages from Snyder
and Burton for their actions in their individual capacities.

In its July 24, 2001 order, the court addressed several motions. It granted Marvel’s motions
to amend his complaint, and granted in part and denied in part his motion to supplement the
complaint. The court granted Marvel leave to add claims relating to his transfer to a different tier
of the prison, but denied his request to add claims about an additional cell shakedown, or to name
additional defendants in the complaint. In addition, the court granted in part and denied in part the
defendants’ motion for summary judgment.® Specifically, the court dismissed Marvel’s Eighth
Amendment and state tort claims, but denied the defendants qualified immunity from the retaliation
action.

Presently before the court are the parties’ cross summary judgment motions (D.I. 106 and
111). For the reasons that follow, the court will deny both motions. In addition, the court will
discuss the defendants’ Motion in Limine (D.I. 143) as it concerns the request to exclude evidence
pertaining to allegations other than those in the complaint, or those approved by the court’s order

of July 24, 2001.
II. STANDARD OF REVIEW

The parties move for summary judgment pursuant to Federal Rule of Civil Procedure 56.
The court may grant summary judgment “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to

any material fact and that the moving party is entitled to judgment as a matter of law.” FED.R. CIv.

? Although the defendants styled their motion as a motion to dismiss, the court treated it
as a motion for summary judgment because materials outside the pleadings were attached and
considered. See Marvel, 2001 WL 830309, at *4 n.3.
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P. 56(c); see also Boyle v. County of Allegheny Pa., 139 F.3d 386, 392 (3d Cir. 1998). Thus,
summary judgment is appropriate only if the moving party shows there are no genuine issues of
material fact that would permit a reasonable jury to find for the non-moving party. Boyle, 139 F.3d
at 392. A fact is material if it might affect the outcome of the suit. Id. (citing Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-248 (1986)). An issue is genuine if a reasonable jury could find in
favor of the non-moving party with regard to that issue. /d. In deciding the motion, the court must
construe all facts and inferences in the light most favorable to the non-moving party. /d.; see also

Assaf'v. Fields, 178 F.3d 170, 173-74 (3d Cir. 1999).
I11. DISCUSSION
A. Scope of Plaintiff’s Claims

In their summary judgment briefing as well as their Motion in Limine, filed May 7, 2003,
the defendants object to the plaintiff’s insertion of claims not alleged in his final amended and
supplemental complaint and not approved by the court’s July 24, 2001 order. As the defendants
note, the original complaint in this action (D.I. 2) alleged two adverse retaliatory actions: a May 31,
1999 search of Marvel’s prison cell, and Marvel’s termination from his job with the prison’s outside
environmental crew. Subsequent amendments and supplements to the complaint added other claims,
including cell searches occurring on July 2 and August 2 of 2000. In its July 24, 2001 opinion, the
court ruled that these claims were unrelated to those alleged in the original complaint and, therefore,
would not be permitted to remain in the case. Marvel, 2001 WL 830309, at *6. Marvel was
permitted, however, to supplement his complaint to add information regarding an administrative
hearing of October 15, 1999, as well as his transfer in August 2000 to an allegedly more dangerous

and restrictive tier within the prison. Marvel, 2001 WL 830309 at *6-7; see also Second Amended



and Supp. Complaint § 63. Finally, the court noted that the plaintiff, in a letter to the court of
December 15, 2000, alleged that certain of his legal documents were confiscated. Although the
court issued no ruling as to the addition to the complaint of that allegation, it remarked that such a

confiscation would be “clearly relevant to the case.” Marvel, 2001 WL 830309, at *7 n.15.

Despite the court’s order of July 24, 2001, the Second Amended and Supplemental
Complaint* (D.I. 53) includes allegations related to the incidents of July 2, 2000. See Second
Amended and Supp. Complaint § 62. Such claims are also discussed in the plaintiff’s briefing in
support of his motion for summary judgment. See, e.g., P1.’s Op. Brief at 10-11. Marvel also
discusses the alleged confiscation of his legal files, which he claims to have occurred during the May
31, 1999 cell search. In addition, the plaintiff alleges that, on that same date, he was subjected to
a cavity search, and that in April of 2001 he was transferred to a maximum security tier of the

prison. See P1.’s Op. Brief at 8; 11.

Pursuant to the court’s order of July 24, 2001, the parties are not permitted to introduce
evidence related to the second cell search of July 2, 2002 and the related disciplinary citation. The
plaintiff will be permitted, however, to introduce evidence of the alleged confiscation of legal
documents, as it is clearly related to the plaintiff’s primary retaliation claim revolving around the
May 31, 1999 cell search. It also may prove helpful in the jury’s determination of the causal link,
if any, between the adverse action taken against Marvel and his exercise of a constitutional right.

In addition, the defendants received notice of the claim regarding the confiscation of the legal

* This case was suspended pending an appeal of the court’s July 24, 2001 order, which
was affirmed by the Court of Appeals for the Third Circuit on April 23, 2002. See Marvel v.
Snyder, 33 Fed. Appx. 39. The Second Amended and Supplemental Complaint was filed shortly
thereafter, on May 29, 2002.



documents through the court’s opinion of July 24, 2001. The court perceives no particular prejudice
to the defendants in allowing Marvel to introduce evidence of that aspect of the events of May 31,

1999.

The plaintiff will not, however, be permitted to introduce evidence regarding an alleged
cavity search on May 31, 1999. This claim was raised for the first time on February 26, 2003, in the
plaintiff’s opening brief in support of his motion for summary judgment. The untimeliness of the
assertion of this claim, the unfair prejudice to the defendants were they forced to defend against the
charge after discovery has ended and so soon before trial, and the inflammatory nature of the
allegation, convince the court that the plaintiff has lost the opportunity to assert the claim. Similarly,
Marvel may not present evidence at trial regarding his transfer in April of 2001 to a maximum
security section of the prison. This claim, too, was raised for the first time in the plaintiff’s summary
judgment briefing. Additionally, the event is temporally distant from the other events central to

Marvel’s retaliation claim.

By way of review, the plaintiff’s claims and evidence shall relate only to the alleged
retaliatory acts of May 31, 1999, including the cell search, strip search, confiscation of Marvel’s
legal files, and the disciplinary citation and administrative hearing stemming from his possession
of bleach. The plaintiff may also present evidence about the alleged transfer to a different tier of
the prison, occurring on August 3, 2000. Evidence in support of Marvel’s allegations of a cavity
search will not be introduced at trial. Nor will the plaintiff be allowed to introduce evidence about
the second cell search and disciplinary write-up which occurred in July of 2000 or the third cell
search of August 2, 2000. Marvel is not permitted to introduce evidence regarding the April 2001

transfer to a maximum security section of the prison. To this extent, then, the court will deny in part



and grant in part the defendants’ motion in limine to exclude certain evidence. The remaining issues

raised in that motion will be addressed during the upcoming pre-trial conference or at trial.
B. Plaintiff’s Motion for Summary Judgment

Marvel moves for summary judgment of the retaliation claim on the basis of the May 31,
1999 cell shakedown and Snyder’s alleged deliberate indifference of the retaliatory acts against
Marvel.” An inmate alleging retaliation must show “(1) constitutionally protected conduct, (2) an
adverse action by prison officials sufficient to deter a person of ordinary firmness from exercising
his [constitutional] rights, and (3) a causal link between the exercise of his constitutional rights and
the adverse action taken against him.” Mitchell v. Horn, 318 F.3d 523, 530 (3d Cir. 2003) (citing

Rauser v. Horn, 241 F.3d 330, 333) (3d Cir. 2001)) (internal citations omitted).

The plaintiff has not shown that there is no genuine issue of material fact regarding the
retaliation claim. For example, there are numerous disputed facts as to the events of May 31, 1999,
including whether Marvel was subjected to a strip search at all. Compare Pl.’s Op. Brief at 15
(“There is uncontested deposition and declaratory evidence that Plaintiff and Mr. Lawhorn were
strip searched in front of the inmate population on F-tier of D building.”) with Defs.” Ans. Brief at
8 (citing deposition of Burton in which he indicates he cannot remember if he conducted a strip
search of Marvel on the date asserted). In addition, Marvel asserts that the alleged strip search
occurred outside of his cell, in plain sight of the other prisoners of his tier, while the defendants
argue that, if a strip search occurred at all, it would have taken place inside his cell. These and other

events of May 31, 1999 bear upon the issues of whether a person of ordinary firmness would have

> The plaintiff does not move for summary judgment as to the other incidents of alleged
retaliation, but argues that those claims should be addressed in the damages phase of trial.
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been deterred from exercising his constitutional rights, and whether there was a causal link between

the exercise of Marvel’s right and the alleged adverse action taken against him.

Naturally, there also remains a dispute as to the motivation for the defendants’ alleged
conduct. While Marvel alleges the motivation was retaliatory, the defendants assert that their
conduct was motivated by legitimate penological reasons. Facts relating to this issue are in dispute.
For example, the plaintiff alleges that during the May 31, 1999 cell shakedown, Burton exclaimed,
“You like to sue people, do you? . .. Well, sue me! . . . Got a problem with that? . . . I don't think
s0.” P1.’s Op. Brief'at 8. Burton, however, cannot recall saying any such thing to Marvel. See, e.g.,
Defs.” Ans. Briefat 10 (“In fact, Burton did not recall making any statements other than commands
to Marvel as part of the search.”). Such a factual dispute, in which the credibility of witnesses likely
will be determinative, is quintessentially appropriate for resolution by a jury. Because this and other

genuine issues of material fact remain in dispute, summary judgment is inappropriate.
C. Defendants’ Motion for Summary Judgment

The defendants’ motion for summary judgment has, essentially, two bases: that the plaintiff
cannot prove any constitutional violation because the defendants would have made the same
decisions absent the protected conduct for legitimate penological interests, and that the defendants
are protected from liability by qualified immunity. The court finds neither of these grounds

sufficient to warrant summary judgment in the defendants’ favor.

As stated above, the prisoner-plaintiff in a retaliation suit must show a causal link between
the adverse action taken against him and the retaliatory conduct by the defendant. Specifically, the
plaintiff must show that “his constitutionally protected conduct was ‘a substantial or motivating

factor’ in the [defendant’s] decision to discipline him.” Rauser, 241 F.3d at 333 (quoting Mount
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Healthy Bd. of Ed. v. Doyle,429 U.S. 274,287 (1977)). If such a causal link is shown, the defendant
nonetheless may avoid liability by proving that he would have made the same decision absent the

protected conduct for reasons reasonably related to a legitimate penological interest. Rauser, 241

F.3d at 333.

Summary judgment is not warranted on this ground because there is a genuine issue of
disputed fact regarding, for example, whether Marvel was forced to strip search in front of the other
inmates on his prison tier. Presumably, there is no legitimate penological interest that could justify
such a procedure. Thus, the defendants’ proffered defense turns, in part, on the resolution of this

factual dispute.

The defendants’ second argument, that they are entitled to qualified immunity, is equally
unavailing. The issue of qualified immunity has already been argued and decided by the court in

relation to the defendants’ previous motion for summary judgment. As the court stated then:

In this case, Marvel clearly has a right to be free from retaliation for exercising his
constitutional right to pursue civil redress in a federal court. Additionally, this is a
right of which the defendants should have been aware. Therefore, the court will not
dismiss the case on the grounds of qualified immunity.

Marvel, 2001 WL 830309, at *7; see also Marvel, 33 Fed. Appx. at 39 (affirming denial of qualified

immunity). The defendants’ second motion for summary judgment on this basis is denied.

IV. CONCLUSION
For the aforementioned reasons, IT IS HEREBY ORDERED that:
1. The plaintiff’s Motion for Summary Judgment (D.I. 106) is DENIED.
2. The defendants’ Motion for Summary Judgment (D.I. 111) is DENIED.

3. The defendants’ Motion in Limine (D.I. 143) is GRANTED IN PART; DENIED IN



PART; JUDGMENT RESERVED IN PART, consistent with this memorandum and
order.

Dated: May 9, 2003 Gregory M. Sleet
UNITED STATES DISTRICT JUDGE




