IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

GLENA D. GARRISON,
Paintiff,
V. C.A. No. 99-451-GMS

TOWN OF BETHANY BEACH,

Defendant.
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MEMORANDUM AND ORDER

On March 2, 2001, the court issued a memorandum opinion granting an informal motion for
summary judgment brought by the defendant, The Town of Bethany Beach (“the Town”) (D.I. 41).
The court subsequently entered judgment in favor of the Town (D.I. 42). The plaintiff, Glenda D.
Garrison timely moved for reconsideration on March 12, 2001 (D.l. 43). The Town filed an
answering brief (D.1. 45) and Garrison waived filing areply brief (D.I. 46).! Since the court did not
misunderstand Garrison’s arguments, overlook facts which would alter its decision, or materialy
misapprehend the record, it will deny Garrison’s motion for reconsideration.

As the cases Garrison cites demonstrate, motions for reconsideration should be granted
“gparingly.” SeeKarr v. Castle, 768 F. Supp 1087, 1090 (D. Del 1991). Inthisdistrict, motionsfor
reconsideration are only granted if it appears that the court has patently misunderstood a party, has
made a decision outside the adversarial issues presented by the parties, or has made an error not of

reasoning but of apprehension. See, e.g., Shering Corp. v. Amgen, Inc., 25 F. Supp.2d 293, 295 (D.

The court notes that the parties dispute whether the Local Rules provide for reply briefs
in motions for reconsideration (D.1. 47 and 48). Compare Local Rule 7.1.2 with Loca Rule
7.1.5. The court declinesto rule on the issue since Garrison did not actually file areply brief in
this case.



Del. 1998); Brambles USA, Inc. v. Blocker, 735 F. Supp. 1239, 1240 (D. Del 1990) (citing Above
the Belt, Inc v. Mel Bonhannan Roofing, Inc., 99 F.R.D. 101 (E.D. Va. 1983)); see also Karr, 768
F. Supp. at 1090 (citing same). Moreover, evenif the court had committed one of these errors, there
isno need to grant amotion for reconsideration if it would not alter the court’ sinitial decision. See
Pirelli Cable Corp. v. Ciena Corp., 988 F. Supp. 424, 445 (D. Del 1998).

Furthermore, motions for reconsideration “should not be used to rehash arguments already
briefed.” See Dentsply Int’l, Inc. v. Kerr Manu Co., 42 F. Supp.2d 385, 419 (D. Del. 1999). A
guiding principle in applying the limitations on reargument under Local Rule 7.1.5 is that a motion
for reargument will only be alowed when it is patently clear the judge has committed error. Any
lesser constraint would only serve to encourage “a never ending polemic between litigants and the
Court [sic].” See Shering Corp., 25 F. Supp.2d at 295. Thus, “[i]t followsthat grant of reargument
should be denied wherethe proponent smply rehashes materials and theoriesaready briefed, argued,
and decided.” Seeid.

Garrison offersfive groundsto support hisposition that the court should reconsider itsgrant
of summary judgment. First, the court wrongly assumed that Garrison knew he did not need aright
to sueletter to file acomplaint against the Town. Second, the court incorrectly stated that Garrison
was represented by an attorney throughout hisinteraction with the Equal Employment Opportunity
Commission (the “E.E.O.C.”). Third, in deciding the motion for summary judgment, the court did
not consider certain telephone records. Fourth, the court mistakenly found that the Town had notice
of Garrison’s lawsuit before July 16, 1999. Fifth, the record shows that Garrison does not know
when hereceived hisentirefilefromthe E.E.O.C. Sincethe court hasnowishto restateitsreasoning

for itsdecision, it will confine itsalf to explaining why the above mentioned bases are inadequate for
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reconsideration.

In hisfirst ground for relief, Garrison attemptsto find ambiguity in his deposition testimony
through attorney argument. To support his position, Garrison highlights his statement that “| could
acquire an attorney even without the letter” to suggest that although he knew he could hirealawyer,
he did not know he did not need aright to sue letter to file suit. SeeD.l. 44 at 8; see also Garrison
v. Town of Bethany Beach, Civ.A.No. 99-4510-GM S, 2001 WL 214050, at *2, n.7 (D. Dd. Mar. 2,
2001). The next sentence, however, states, “If | just took it upon myself to hire an attorney, file suit
against the Town, | wouldn’t have needed the letter and let or him do whatever they needed to do.”
See id. (emphasis added). Contrary to Garrison’s contentions, the court believes this statement
unambiguoudy establishes the fact that Garrison not only knew he did not need aright to sue letter
to hire an attorney, but aso that he could file suit against the Town aswell. Since the court aready
considered — and rejected — Garrison’ s argument, this ground in inappropriate for reconsideration.

Second, Garrison proffers both new and old evidence to suggest that the court incorrectly
assumed that Garrison was represented by counsel prior to April 19, 1999. Although the affidavit
by Garrison’ sattorney isimproper (and will not be considered), Garrison’ s depositiontestimony does
suggest that he did not hireanattorney prior to April, 1999. Thisdiscrepancy, however, isimmaterial
and hardly serves as the basis for the grant of a motion for reconsideration. First, the court is not
aware of apro se exception for parties seeking aright to sueletter from E.E.O.C.? Second, thereis

no dispute that Garrison consulted with an attorney prior to April 19, 1999, whether or not he

On the contrary, the court’s experience is that most claimants before the E.E.O.C. are pro
se. Regardless of whether Garrison retained counsel or not, it was his responsibility, not that of
the Town or the E.E.O.C. to ensure he properly received hisright to sue letter.
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actually hired one.® Even if the court was incorrect in its assertion of when Garrison hired an
attorney, thisfact isimmateria to the resolution of the motion and would not ater the court’ sinitia
decision.*

The third basis of Garrison’s motion is that the court “misunderstood” the facts since it
“adopted an interpretation of facts advanced by the Town, not Garrison.” In contrast to Garrison’s
assertions, the court did consider Garrison’s errata sheet to his November 5, 1999 deposition, his
telephonerecords, hisJanuary 12, 2000 affidavit and DeCoursey’ s December 16, 1999 affidavit. The
court did not wholesale adopt Garrison’ sinterpretation of the events since the tel ephone records do
not demonstrate what he clamsthey do. On the contrary, the telephone records merely state when
Garrison caled various E.E.O.C. employees and the length of the cdls rather than indicate the
substance of the conversations. The court believesthat thetimeline of eventsproffered by Garrison’s
attorney is based on an assumption of what transpired, not record evidence of what actually

happened.®> Furthermore, the telephone records to not show callsfrom the E.E.O.C. to Garrison; the

3Garrison stated that he consulted with an attorney prior to October 21, 1998. Thereisno
record evidence, however, that he did not speak with an attorney until April, 1999. On the
contrary, the deposition testimony of his co-worker, John Boyer, reveals that he and Garrison
discussed getting money together to hire an attorney to sue the Town. Later in his deposition,
Boyer states that he believed that “[a]fter you got the letter, we had, | guess, 90 days to come up
with the money.” Garrison may not use this passage to suggest that he did not know he could sue
without aright to sue letter. First, this statement is a surmise of Garrison’s thoughts by another.
Second, Boyer later states in his deposition that he did not file suit because he did not fed likeit,
rather than because of alack of awareness of atime limit. At minimum, the record shows that, at
some point, Garrison contacted an attorney prior to April, 1999.

“As the court noted in its memorandum opinion, there were other bases for its decision
that Garrison does not challenge. See Garrison, 2001 WL 214050, at *4, n.10.

°For example, the telephone records indicate that Garrison called DeCoursey on March
15, 2000. Thisis not inconsistent with the court’s statement that DeCoursey and Garrison spoke
at the “end of February or the beginning of March” and told him that he did not need aright to
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interpretation Garrison’ sattorney offersmay not bethe compl etepicture.® Although Garrison spends
much time again attempting to convince the court that the telephone records demonstrate agenuine
issue of material fact, the court has aready considered this argument and rejected it.

Garrison’sfourth ground for reconsideration is unavailing for two reasons. First, it relieson
additional evidenceoffered after the court already ruled on the motionfor summary judgment without
explaining why the affidavit could not be procured earlier.” Second, it isirrelevant. Evenif the Town
knew of Garrison’simpending lawsuit prior to July 16, 1999, the fact remains that he did not file a
complaint with the court until July 16, 1999 (D.I. 1). Contrary to Garrison’s assertions, the end
period on the statute of limitations is not when the employer receives notice of a lawsuit but rather
whenit isfiled withthe court.®? Theissue before the court was when Garrison had notice of hisright
to sue and when he chose to exercise it, not what the Town knew and when it knew it. Therefore,
Garrison’s fourth ground does not merit reconsideration by the court.

Garrison’sfina ground for reief is his claim that he does not know when he received hisfile
from the E.E.O.C. Not only is this an inappropriate basis for reconsideration (the court already

discussed it initsruling), but thereisno record evidence to support hisassertion. Thereisno dispute

sue letter to file suit.

®As Garrison admitsin his deposition, DeCoursey returned some of his calls. Itisnot for
the court to guess the substance of these conversations. Instead, it must rely on record evidence.

‘On the contrary, the affidavit filed by Garrison’s attorney describes events which
happened well before the onset of this action. That the evidence was not submitted at that time
speaks to its materiality to the issue on summary judgment; if Garrison’s attorney considered the
timing of her retention material, she presumably would have highlighted it in her brief. In any
event, even if the court were to consider the affidavit, it would not change its ruling.

8Garrison does not dispute that the Town did not have a copy of the final complaint
against it prior to July 16, 1999.
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that the E.E.O.C. file was postmarked as mailed on April 8, 1999. Asthe court noted initsopinion,
in the absence of evidence to the contrary, the court must presume Garrison received the file three
days after it was sent. In response, Garrison states that he “does not know” when he received the
E.E.O.C. file. Thisisnot sufficient evidence for him to overcome the presumption of mailing. The
court already addressed — and dismissed — the argument that since his right to sue letter was at the
end of his “voluminous’ E.E.O.C. file the court should overlook evidence of its actual receipt by
Garrison. The court declinesto revisit thisissue.

Garrison’s motion for reconsideration does not present the court with any instances that
establish that it misunderstood his arguments or materially misapprehended the record. Garrison’s
arguments illustrate exactly what motions for reconsideration are not supposed to be; he offers
nothing more than a rehash of arguments and identification of facts that invite the court to explain
anew itsruling. Furthermore, Garrison had notice that his arguments about his interaction with the
E.E.O.C. would not change the court’s result. As the court stated in its memorandum opinion
“[e]ven if the court were to overlook the oral notice Garrison received regarding the issuance of his
right to sue letter and the attendant rights, the record demonstrates that Garrison actually received
acopy of hisright to sue letter on or about April 8, 1999.” See Garrison, 2001 WL 214050, at *5.
Since the receipt of the right to sue letter prior to April 18, 1999 is — at the end of the day —not in
dispute,® the court will not reconsider its grant of summary judgment in favor of the Town.
Garrison’s remedy, if any, must come from the Third Circuit.

Therefore, IT ISHEREBY ORDERED that:

By “not in dispute” the court does not suggest that Garrison agrees with this date.
Rather, as mentioned above, the court finds that Garrison has not proffered sufficient evidence to
overcome the presumption of receipt of his E.E.O.C. file within three days of April 8, 1999.

-6-



1. Garrison’s Motion for Reconsideration (D.1. 43) is DENIED.

Dated: April 11, 2001 Gregory M. Sleet
UNITED STATESDISTRICT JUDGE




