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FARNAN, District Judge.

Presently before the Court are Defendant’s Mdtion to
Di sm ss the Amended Conplaint (D.I. 72) pursuant to Federal
Rul es of Civil Procedure 9(b), 12(b)(6), 12(b)(7) and 19, and
the Private Securities Litigation ReformAct, codified in
relevant part at 15 U S.C. 8 78u-4; and Defendant’s Mdtion for
Leave to File a Supplenental Appendix to its Mdtion to D sm ss
(D.1. 98). For the reasons stated bel ow, Defendant’s Mbdtion
To Dism ss the Arended Conplaint (D.1. 72) will be granted in
part and denied in part; and Defendant’s Mdtion for Leave to
File a Suppl enmental Appendix to its Mdtion to Dismss (D.]I
98) will be denied.

BACKGROUND

AES Corporation (“AES’) filed its original conplaint in
this action agai nst Dow Chem cal Conpany (“Dow’) in the
Southern District of Texas alleging securities fraud cl ains
under the Securities Exchange Act of 1934 (the “Exchange Act”)
and the Texas Securities Act, a claimunder section 27.01 of
t he Texas Business and Commerce Code, and common | aw cl ai ns
for fraud and conspiracy. Dow noved to dism ss for inproper
venue or, in the alternative, to transfer the action to the
District of Delaware. Dow al so noved to dism ss the conpl ai nt

inits entirety for failure to state a claim The Honorabl e



Vanessa D. Glnore granted Dow s notion to transfer the action
to the District of Del aware but did not decide Dow s notion to
dismss for failure to state a claim

After the transfer to the District of Delaware, AES
sought and obtained | eave to file an anended conplaint. The
Amended Conplaint (D.I. 67) asserts the sane clai nms agai nst
Dow and adds a few additional allegations and a new claim
agai nst Dow based on agency. Dow noves to dismss all clains
asserted against it in the Arended Conpl aint.

STANDARD OF REVI EW

Pursuant to Rule 12(b)(6), the Court may dism ss a
conplaint for failure to state a clai mupon which relief my
be granted. Fed. R Civ. P. 12(b)(6). The purpose of a
notion to dismss is to test the sufficiency of a conplaint,
not to resolve disputed facts or decide the nerits of the

case. See Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d G r

1993). Thus, when considering a notion to dismss, a court
must accept as true all allegations in the conplaint and nust
draw all reasonable factual inferences in the |ight nost

favorable to the plaintiff. See Neitzke v. Wllians, 490 U. S

319, 326 (1989); Piecknick v. Pennsylvania, 36 F.3d 1250, 1255

(3d CGr. 1994). However, the court is “not required to accept

| egal conclusions either alleged or inferred fromthe pleaded



facts.” Kost, 1 F.3d at 183 (citation omtted). D sm ssal
is only appropriate when “it appears beyond doubt that the
plaintiff can prove no set of facts in support of his clains

which would entitle himto relief.” Conley v. G bson, 355

U.S. 41, 45 (1957).
DI SCUSSI ON

In support of its Mdtion to Dismss the Arended
Conmpl ai nt, Dow contends: (1) the Amended Conplaint’s clains
agai nst Dow viol ate the pleading requirenents of Rule 9(b) and
the Reform Act; (2) AES fails to state a “control person”
cl ai m agai nst Dow, (3) AES cannot claimthat it relied on, or
is barred from conpl ai ni ng about, the all eged projections; (4)
the state | aw cl ainms should be dism ssed for |ack of
suppl enental jurisdiction; (5) the choice of |aw provisions
speci fying Del aware | aw bar AES s clains arising under Texas
statutes; and (6) the Anended Conpl ai nt should be di sm ssed
for failure to join indispensable parties.
| . Failure to Plead Fraud with Particularity

Dow contends that the Amended Conplaint fails to conply
with the particularity requirenment of Rule 9(b) of the Federal
Rul es of Civil Procedure. That rule provides: “In al
avernments of fraud or m stake, the circunstances constituting

fraud or m stake shall be stated with particularity. WMalice,



intent, know edge, and other condition of mnd of a person may
be averred generally.” Fed. R CGv. Pro. 9(b).
Dow al so cites the pleading requirenents of the Private
Securities Litigation Reform Act (“Reform Act”), which
provi des:
In any private action arising under this chapter in
which the plaintiff may recover noney damages only
on proof that the defendant acted with a particul ar
state of mnd, the conplaint shall, with respect to
each act or omssion alleged to violate this
chapter, state with particularity facts giving rise
to a strong inference that the defendant acted with
the required state of m nd.
15 U S.C A 78u-4(b)(2) (Wst Supp. 1999).

In In re Advanta Corp. Securities Litigation, the Court

of Appeals for the Third Circuit adopted an interpretation of
this provision that foll owed the standard for pleading
securities fraud adopted by the Second Crcuit before the

enact nent of the Reform Act. See In re Advanta Corp.

Securities Litigation, 180 F.3d 525, 534 (3d Cir. 1999). That

standard requires Plaintiff to establish a “strong inference”
of fraud by (a) alleging facts to show that the Defendants had
both notive and opportunity to commt fraud; or (b) alleging
facts that constitute circunstantial evidence of either

reckl ess or conscious behavior. See id. The Second Circuit
standard is enhanced by the Reform Act to require that such

facts be stated wth particularity. See id. at 535-36.



After review ng the Arended Conplaint in a |ight nost
favorable to Plaintiff, the Court is satisfied that Plaintiff
has nmet this stringent pleading burden. The Amended Conpl ai nt
asserts the who, what, where, when and how of Defendants’
actions (including Dow) that are the bases of Plaintiff’s
clains. See id. at 534; (D.I. 67, Y 35-45). The allegations
in the Amended Conplaint outline in detail matters that were
all egedly fraudulently omtted fromthe docunents provided to
AES in connection with the transaction. (D.1. 67, Y 63-65).
AES quotes extensively frominternal Destec docunents in an
effort to denonstrate that Dow and Destec either knew the
statenents they were making regarding the Elsta project were
false, or at a mninmum that Dow and Destec acted recklessly
in maki ng those statenents. |d. Thus, the Court concl udes
that Plaintiff’s allegations of securities fraud are
sufficient to wthstand a notion to dism ss.

Second, Dow asserts that AES has not net its obligation
to plead “all” facts that underlie its allegations nmade on
information and belief. |[If allegations are nmade on
“information and belief”, Plaintiff nust “state with
particularity all facts on which that belief is founded.” 15
US C 8 78u-4(b)(1). The Court concludes that the Amended

Conpl ai nt contains sufficient information regarding the basis



for Plaintiff’s belief that Dow defrauded it. The allegations
contain citations to and quotes fromspecifically identified
docunents and conversations. (D.I. 67, Y 35-45, 62-65).
Thus, the Court concludes that the Anmended Conpl aint satisfies
the requirenents for pleading on “information and belief.”
Third, Dow asserts that AES failed to allege with
particularity a representation by Dow. Dow argues that the
Amended Conplaint fails to allege that Dow commtted a primary
violation of Section 10(b). A primary liability claimis
presented if “a party significantly participated in the

al | eged mani pul ative or deceptive schene.” Levine v. Metal

Recovery Technologies, Inc., 182 F.R D. 102, 106 (D. Del.

1998) (citing Primavera Fam lienstiftung v. Askin, Cv. A No.

95- 8905, 1996 W. 494904, at *7 (S.D.N Y. August 30, 1996)):

see also SEC v. United States Envtl. Inc., 155 F.3d 107, 112

(2d Cr. 1998), cert. denied, Romano v. SEC, 119 S.C. 1755

(1999). The Anmended Conpl aint alleges that Dow was a direct
participant in the fraudul ent schene to sell Destec at an
artificially inflated price, in violation of Rule 10b-5. 1In
addi tion, AES asserts that the sale of Destec and DEl's stock
was initiated and conducted for the benefit of Dow (D.l1. 67
19 32-33, 36-37, 48). Thus, the Court concludes that the

Amended Conpl ai nt adequately pleads facts to support a 8 10(b)



cl ai m agai nst Dow.
Dow al so argues that neither agency nor conspiracy are
viable theories of liability under 8 10(b) since the United

States Suprene Court decision in Central Bank of Denver, N. A

v. First Interstate Bank of Denver, N. A, 511 U S 164 (1994).

In Central Bank, the Suprenme Court determ ned that Congress

did not intend to create a cause of action for *“aiding and

abetting” a violation of Rule 10b-5. Central Bank, 511 U S.

at 184. Notably, in a dissenting opinion, Justice Stevens

opi ned that inposition of secondary liability under respondeat
superior and other comon | aw agency principles “appear
unlikely to survive the Court’s decision.” 1d. at 200-01 n.
12.

In AT&T Co. v. Wnback and Conserve Program |Inc., 42

F.3d 1421 (3d Gr. 1994), the Court of Appeals for the Third

Crcuit considered the inpact of Central Bank on established

doctrines of vicarious liability under the Lanham Act. The
Third Grcuit in AT&T held that courts applying vicarious
liability theories “are not expandi ng the category of
affirmative conduct proscribed by the rel evant statute;
rather, they are deciding on whose shoul ders to pl ace
responsibility for conduct indisputably proscribed by the

rel evant statute.” AT&T, 42 F.3d at 1430-31. The Court of



Appeal s concl uded that “Central Bank’s discussion of aiding
and abetting should not be transplanted into the nore settled
real mof agency law.” 1d. at 1432. Wiile other circuits
courts have rendered decisions inconsistent with AT&T, the
Court is conpelled to follow AT&T and concl ude that agency
l[tability is still available under securities laws in this
circuit.

The Court further concludes that conspiracy liability

survives the Central Bank decision. The Court finds Wnneman

v. Brown, 49 F. Supp. 1283 (D. Uah 1999) instructive on this
i ssue. The Wenneman court noted that “[w]hile Central Bank
elimnated a cause of action against an aider and abettor, it
did not preclude a plaintiff frombringing a claimagainst
menbers of a conspiracy to defraud so long as the plaintiff
sufficiently alleges facts which woul d support a finding that
a particular participant could be primarily liable as a co-
conspirator under Rule 10b-5.” Wenneman, 49 F. Supp. at 1289;

see also Central Bank, 511 U. S. at 191. The Court concl udes

that the allegations of the Amended Conplaint, taken in the
light nost favorable to Plaintiff, do not nmerely place Dow in
the role of aider and abettor, but as a co-conspirator, and,
therefore, as a primary violator of Section 10(b). Thus, the

Court will not dism ss the Anended Conpl ai nt agai nst Dow on



this claim

Fourth, Dow contends that AES has not pleaded sufficient
facts to state a claimfor liability for “forward-| ooking
statenents.” Dow asserts that the challenged statenents are
shielded fromliability under the “safe harbor” doctrine of
the Reform Act, which provides that a party chall engi ng such
statenents nmade by issuers of publicly-traded securities nust
al l ege “actual know edge” of falsity by the corporate officer
making a false statenent. 15 U.S.C. 8§ 78u-5(c)(1)(B). Dow
asserts that the chall enged statenents are forward-I| ooking
because they relate to the conpletion date and profitability
of the Elsta project, or statenents of the assunptions
underlying such predictions.

“All egations based upon om ssions of existing facts or
ci rcunst ances do not constitute forward | ooki ng statenents
protected by the safe harbor of the Securities Act.” Inre

Mobi l enedia Sec. Litig., 28 F.Supp. 2d 901, 930 (D.N.J.

1998) (hol di ng that conpany’s statenent alleged to be
m sl eadi ng on the basis of om ssions of facts known to conpany
at the tine statenent was nmade was not protected under safe

harbor)(citing In re Valujet, Inc. Sec. Litig., 984 F. Supp.

1472, 1479 (N.D. Ga. 1997); Voit v. Winderware Corp., 977

F. Supp. 363, 371 (E.D.Pa. 1997)); see also In re Cendant




Corp., 60 F.Supp. 2d 354, 376 (D.N.J. 1999) (hol di ng that
because plaintiffs alleged that defendant knew statenent was
false at the tinme it was nmade, statenent did not fall within
safe harbor of Reform Act). Here, AES contends that the
statenents regarding the Elsta project were untrue when they
were made, based on information known to Dow and Destec at the
tinme they made the statenments. The Court concludes that the
“safe harbor” of the Reform Act does not apply to the instant
case because the statenents at issue are alleged statenents of
then-present fact. Thus, AES is under no obligation to plead
any allegations particular to Dow or Destec’ s executive
officers. Therefore, the Court concludes that the Anended
Conpl ai nt neets the pleading requirenents of Rule 9(b) and the
Ref or m Act .
1. Section 20(a) “Control Person” C aim

Section 20(a) of the Exchange Act inposes joint and
several liability upon any person who controls a person liable

under any provision of the Exchange Act. In re Aetna, Inc.

Sec. Litig., 34 F.Supp. 2d 935, 957 (E.D.Pa. 1999). AES
asserts that Dow acted as a controlling person of Destec under
Section 20(a). Section 20(a) requires proof that “one person
controll ed anot her person,” and that “the ‘controlled person

is liable under the Act.” Shapiro v. UJB Financial Corp., 964




F.2d 272, 279 (3d Gr. 1992). Dow has noved for dism ssal of
this claimon the grounds that there cannot be liability under
Section 20(a) agai nst Dow where AES has failed to state a

cl ai munder Section 10(b) agai nst Destec, the “controlled
person.” In support of its notion, Dow contends that the

pl eadi ngs of AES are based solely on information and beli ef,
and that the fraudulent statenents and om ssions fall wthin
the “safe harbor” of the Reform Act. Dow s argunents with
respect to Destec’s alleged violation of 8 10(b) fail for the
sanme reasons di scussed above with respect to Dow s all eged
violation of 8 10(b). Thus, the Court concludes that the
Amended Conpl ai nt adequately asserts a primary violation of 8§
10(b) by Destec.

I n addi tion, Dow asserts that AES has failed to
adequately plead “cul pable participation” by Dow In order to
i npose control person liability, Plaintiff nust allege at
| east potential control and cul pable participation. See

Rochez Bros. Inc. v. Rhoades, 527 F.2d 880, 890 (3d Cr

1975); Sharp v. Coopers & Lybrand, 649 F.2d 175, 185 (3d Cr

1981). The hei ghtened pleading requirenents of Fed. R G v.
P. 9(b) do not apply to a clai munder Section 20(a) for

control person liability. 1In re Tel-Save Sec. Litig., 1999 W

999427 at *6 (E.D.Pa. Oct. 19, 1999). Allegations that



“support a reasonable inference that [defendant] had the
potential to influence and direct the activities of the
primary violator” suffice to plead control person liability.

Id. (citing Inre Health Mymt. Inc. Sec. Litig., 970 F. Supp.

192, 205 (E.D.N. Y. 1997)). The Anended Conpl ai nt contai ns
al l egations that Dow controll ed Destec and that Dow was

integrally involved in the schene to defraud. (D. 1. 67, 1Y
95,96) Thus, the Court concludes that the allegations of the
Amended Conpl ai nt satisfy the cul pabl e participation
requirenent. Therefore, Dow s notion to dism ss the Section
20(a) “control person” claimw || be denied.
L1l Rel i ance

Dow asserts that all of AES s clainms should be dism ssed
because AES cannot claimthat it relied on, or AES is barred
from conpl ai ni ng about, the alleged projections. In support
of this argunent, Dow urges the Court to review various
cl auses contained in certain agreenents between the parties.
For purposes of the instant notion, however, the Court is only
concerned with the sufficiency of the Conplaint and will not
| ook to docunents possibly nore appropriate to the summary
j udgnent stage of this case. For this reason, the Court wll
not di sm ss Defendant on this basis and Defendant’s Mtion For
Leave to File a Supplenental Appendix to its Mdtion to D smss

(D.1. 98) wll be denied.



| V. Suppl enmental Jurisdiction

Because Dow argues that the federal clainms should be
dismssed in their entirety, Dow clainms that the state |aw
claims should be dism ssed as well for |ack of suppl enental
jurisdiction. Because the Court concludes that the federal
securities laws clainms remain in the Anended Conpl ai nt,
suppl enmental jurisdiction exists over the state | aw cl ai ns.
See 28 U.S.C. § 1367(a).
V. Clainms Arising Under Texas Law

AES asserts four clains against Dow arising under Texas
statutes (88 33A(2), 33F(1) and 33F(2) of the Texas Securities
Act (“TSA”)(Counts Four, Six and Seven of the Amended
Complaint) and 8 27.01 of the Tex. Bus. and Com Code (Count
Eight)). Dow contends that the Texas statutory clains nust be
di sm ssed because the Merger Agreenent signed by Dow and Asset
Pur chase Agreenent signed by AES both state that the
“[a] greenent shall be governed and construed in accordance
with the laws of the State of Del aware w thout giving effect
to the principles of conflicts of law thereof.” (D. 1. 75, Ex.
B, § 9.11, Ex. C, 8 9.11). In response, AES asserts that it
cannot be bound by the choice of |aw provisions in the Merger
Agreenent and the Asset Purchase Agreenent because AES was not

a party to the Merger Agreenent and Dow was not a party to the



Asset Purchase Agreenent. The Court concludes that AES can be
bound by the choice of |aw provisions in the Merger Agreenent
and the Asset Purchase Agreenent because the Destec sale,
i nvol ving contracts between Dow, NGC, and AES was all part of
one transaction. AES acknow edges that the sale of Destec was
part of a single integrated transaction, as AES and NGC
negoti ated an agreenent to “jointly submt a bid for the
purchase of Destec.” (D.I. 67, q 36). Thus, the Court nust
consi der whether Plaintiff’s clains arising under the Texas
statutes are wthin the scope of the choice of |aw provision.
Follow ng a transfer initiated by a defendant pursuant to
28 U.S.C. 8§ 1404(a), the transferee court mnmust apply the
choice of |law rules that woul d have been applied by the

transferor court. Van Dusen v. Barrack, 376 U S. 612, 639

(1964). Absent an applicable stipulation, a federal district
court sitting in diversity nust apply the choice of |aw rules
of the state in which the district court sits in determ ning

which state’s |aws govern. See Klaxon Co. v. Stentor Elec.

Mg. Co., 313 U S. 487, 496 (1941); Huonis Int'l Enter., Inc.

v. Tandy Corp., 867 F.Supp. 268, 271 (D.Del. 1994). This rule

applies as well when a court exercises its pendent

jurisdiction. System Qperations, Inc. v. Scientific Ganes

Dev. Corp., 555 F.2d 1131, 1136 (3d Cr. 1977)(citing United



M ne Wirkers v. G bbs, 383 U S. 715, 726 (1966)).

Because this case was transferred to the District of
Del aware fromthe Southern District of Texas pursuant to 28
US. C 8§ 1404(a), the Court wll apply Texas choice of |aw
rules. Under Texas |aw, where the wongs arise from
m srepresentations inducing a party to execute the contract
and not from breach of the contract, renedies and limtations

specified by the contract do not apply. See Busse v. Pacific

Cattle Feeding Fund No. 1, Ltd., 896 S.W2d 807, 813 (Tex.

App. 1995)(citing Caton v. Leach Corp., 896 F.2d 939, 942-43

(5th Cr. 1990)). This case does not involve an
interpretation or construction of the contracts but rather the
all eged m srepresentations and fraud in the inducenent to sign
the contracts. The rights, obligations and causes of action
do not arise fromthe contracts but fromthe Texas Securities
Act, the Texas Business and Conmerce Code and the conmon | aw
The Court concludes that the choice of |aw provision in the
contracts does not apply to these clains. Thus, the Court
must consi der Texas’ background choice of law rules to resolve

the parties’ choice of |aw dispute.

In Texas, “the law of the state with the nobst significant

relationship to the particul ar substantive issue wll be



applied to resolve that issue.” Caton, 896 F.2d at 942

(quoting Duncan v. Cessna Aircraft Co., 665 S.W2d 414, 421

(Tex. 1984)). The rule in fraud and m srepresentation cases
is seen in Restatenent (Second) of Conflict of Laws § 148

(1971). See Lutheran Bhd. v. Kidder Peabody & Co., 829 S.w2d

300, 310 (Tex. App.), set aside on other grounds, 840 S. W2d
384 (Tex. 1992). Under 8 148, a court considers the foll ow ng
contacts in determning which state has the nost significant
relationship to the occurrence and the parties:

(a) the place, or places, where the plaintiff acted

in reliance upon the defendant’s representations,

(b) the place where the plaintiff received the

representations, (c) the place where the defendant

made the representations, (d) the domcil, residence,

nationality, place of incorporation and place of

busi ness of the parties, (e) the place where a

tangi ble thing which is the subject of the transaction

between the parties was situated at the tinme, and

(f) the place where the plaintiff is to render

per formance under a contract which he has been induced

to enter by the false representations of the defendant.
Rest atenent (Second) of Conflicts 8§ 148(2) (1971).

According to the allegations in the Amended Conpl aint, a
substantial portion of the alleged fraud occurred in Texas.
Al | eged m srepresentations were nmade at a presentation held in
Houst on, Texas, the docunent room provided by Dow and Destec
was | ocated in Destec’s facilities in Houston, docunents
containing alleged m srepresentations were sent to AES from

Houst on and AES interviewed Destec enpl oyees in Houston.



(D.1. 67, 91 10, 37, 40, 41, 43). The Court concl udes that
Texas is the state with the nost significant relationship with
the fraud and, therefore, Plaintiff may properly assert the
causes of action arising under Texas statutes and conmon | aw.
Thus, the Court will not dism ss Defendant’s clains on this

basi s.

VI. Failure to Join Indispensable Parties

Def endant’s final contention is that Plaintiff’'s clains
shoul d be di sm ssed because it failed to join NGC to the
l[itigation. Defendant bases its argunment on its claimthat
rescission is the exclusive remedy under Section 33(A) of the
Texas Securities Act. Section 33(A)(2) provides that a buyer
“may sue either at law or in equity for rescission, or for
damages if the buyer no | onger owns the security.” Tex. Rev.
Cv. Stat. Ann. art. 581-33(A)(2) (Vernon Supp. 1999). Texas
courts are divided on the issue of whether nonetary danages
are avail able as a renedy under Section 33(A) if plaintiff

still owns the security. See Lutheran Bhd. v. Kidder Peabody

& Co., 829 S.W2d 300, 307 (Tex. App. 1992) (hol ding that
Section 33(A) did not intend to limt the buyer only to

resci ssion), set aside on other grounds, 840 S.W2d 384 (Tex.



1992). O . Summers v. WellTech, Inc., 935 S.W2d 228, 231-32

(Tex. App. 1996) (hol ding that rescission is the exclusive
remedy when plaintiff still owns stock at commencenent of

suit); Anheuser-Busch Cos. v. Summt Coffee Co., 858 S. W2d

928 (Tex. App. 1993), reversed on other grounds, 514 U S. 1001

(1995). The decisions in Sunmmers and Anheuser-Busch were

based in part on the parallel between Section 33(A) of the
Texas Securities Act and Section 12(2) of the Securities Act
of 1933. Section 33(A) “should be applied in accordance with

the federal provision.” Anheuser-Busch, 858 S.W2d at 939;

see also Quest Med., Inc. v. Apprill, 90 F.3d 1080, 1091 n. 16

(5th Gr. 1996) (“Because of the obvious simlarities between

the TSA and the federal securities acts, Texas courts look to
deci sions of the federal courts to aid in the interpretation

of the TSA.”). Under 8§ 12(2), “federal courts have held that
rescission is the exclusive renmedy when the plaintiff still

owns the stock.” Anheuser-Busch, 858 S.W2d at 939 (citing

Wgand v. Flo-Tek, Inc., 609 F.2d 1028, 1035 (2d G r. 1979)).

For the reasons set forth in Sumers and Anheuser-Busch, the

Court concludes that rescission is the exclusive renedy under
Section 33(A) of the Texas Securities Act.
In this case, however, Plaintiff does not seek a

resci ssion of the stock purchase. (D.l1. 67, at 60, D. 1. 88,



at 48). Because the Court has concluded that rescission is
t he exclusive renmedy under Section 33(A) and Plaintiff does
not seek a rescission of the stock purchase, the Court wll
dismss Plaintiff’s claimunder Section 33(A). Likew se, the
Court will also dismss Plaintiff’'s clains that arise under
Section 33(F)(1) and 33(F)(2) of the Texas Securities Act
because a necessary elenment for such clainms is a viable claim
under Section 33(A). Also, a successful plaintiff under these
sections is entitled to the sane renedi es agai nst the control
person and/ or aider and abettor as if they were a primary
vi ol ator under Section 33(A), i.e., a buyer who still owns the
securities would only be entitled to the renedy of rescission.
Therefore, the Court wll dismss Plaintiff’s clains that
ari se under Sections 33(A)(2), 33(F) (1) and 33(F)(2) of the
Texas Securities Act.
CONCLUSI ON

For the reasons stated above, Defendant’s Mdtion to
Di smss the Anended Conplaint (D.I. 72) will be granted in
part and denied in part. The Court will deny Defendant’s
Motion to Dismiss as to all clainms except Plaintiff’s clains
ari sing under Sections 33(A)(2), 33(F)(1) and 33(F)(2) of the
Texas Securities Act.

An appropriate Oder will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

AES CORPORATI ON,
Plaintiff,

v, . Givil Action No. 99-673-JJF
DOW CHEM CAL COMPANY,

Def endant .

ORDER

WHEREAS, presently before the Court are Defendant’s
Motion to Dismss the Anmended Conplaint (D.1. 72) and
Def endant’ s Motion to For Leave to File a Suppl enent al
Appendix to its Mdtion to Dismss (D.I. 98),

NOW THEREFORE, for the reasons set forth in the
acconpanyi ng nenorandum opinion, I T | S HEREBY ORDERED this 19
day of January 2001 that:

1. Def endant’ s Motion to Dismss the Anended Conpl ai nt
(D.I. 72) is GRANTED as it pertains to Plaintiff’s clains
under Sections 33(A)(2), 33(F)(1) and 33(F)(2) of the Texas
Securities Act.

2. Def endant’ s Motion to Dismss the Anended Conpl ai nt

(D.I. 72) is DENIED as it pertains to all other clains



asserted by Plaintiff in the Arended Conpl aint.
3. Def endant’ s Motion For Leave to File a Suppl enent al

Appendix to its Mdtion to Dismss (D.I. 98) is DEN ED.

UNI TED STATES DI STRI CT JUDGE



