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Farnan, District Judge.

Pendi ng before the Court is an appeal by Appellant James W
MIller froma Menorandum Opi ni on and Order (Bankruptcy D.1. 5016)
of the United States Bankruptcy Court for the District of
Del aware (the “Bankruptcy Court”) denying MIler’s Mtion For
Summary Judgnent and disallowing two of MIler’s four Proofs of
Claim For the reasons set forth, the decision of the Bankruptcy
Court will be affirmed.

BACKGROUND

Procedural Background

On July 7, 1997 (the “Petition Date”), MV Land Corporation
(“MNV Land”) and Montgonery Ward & Co., Incorporated (“Montgonery
Ward”) (collectively, the “Debtors”) filed voluntary petitions
for relief under Chapter 11 of the Bankruptcy Code. The Debtors’
Chapter 11 cases were consolidated for procedural purposes only
and are being adm nistered jointly. The Debtors are continuing
i n possession of their respective properties and are operating
and managi ng their businesses, as debtors in possession, pursuant
to Sections 1107 and 1108 of the Bankruptcy Code.

Ef fective COctober 31, 1997, MV Land as Tenant and Mont gonery
Ward as Guarantor rejected a lease with MIler as Lessor pursuant
to 11 U.S.C. 8 365. On Novenber 20, 1998, the Debtor filed a
Motion For An Order Disallowing O, Alternatively, Reducing O

Recl assifying MIller’s Four Proofs O Cains. (Bankruptcy D.I



3302). Thereafter, the Debtors and MIller filed cross-notions
for partial summary judgnent on the applicability of 11 U S. C. §
502(b)(6) to MIler's Proofs of Claim Nos. 10341 and 10342.

On April 30, 1999, the Debtors filed the Joint Plan O
Reor gani zati on O Mntgonery Ward Hol ding Corp. And Its Debtor
Subsidiaries. On May 26, 1999, the Debtors filed an anended pl an
(the “First Amended Pl an”).

On July 13, 1999, the Bankruptcy Court granted the Debtors’
nmotion for partial summary judgnent and denied MIlers’ notion.
In addition, the Bankruptcy Court disallowed MIler’s Proofs of
Claim Nos. 10341 and 10342.

Two days later, on July 15, 1999, the Bankruptcy Court
confirmed the First Amended Plan. The First Amended Pl an becane
effective on August 2, 1999.

1. Factual Background

On Septenber 23, 1994, MWN Land entered into a ground | ease
(the “Lease) with MIler for a parcel of non-residential rea
property located in Waite Park, M nnesota. Montgonery Ward
guaranteed MWV Land’ s obligations under the Lease pursuant to a
Guaranty Agreenent (the “Guaranty”).

Under the Lease, MW Land was obligated to build or cause to
be built a building upon the | eased property. In addition, MN
Land was obligated to install and maintain all parking areas,

dri veways, sidewal ks, roads, alleys, exits and entrances on the



| eased property. Upon expiration of the Lease term Ml ler was
to becone the owner of the buil ding.

On Cctober 11, 1995, Mller's attorney sent a letter to the
Debtors inquiring as to the Debtor’s “intent regarding the | eased
property.” (Bankruptcy D.1. 4226 at A84-A85). The letter
indicates that MIler’'s attorney advised MIler that the “Tenant
is in default under several provisions of the Lease.” However,
the letter expressly states that “it is not the intent of this
correspondence to provide notice of any default and we reserve
all renedies available to M. MIller.” The letter also requests
a conference call to discuss MIler’'s concerns about such issues
as the percentage rent provision of the Lease, the use
restrictions on adjacent and adjoi ning property, and certain
expenses incurred by MIler under the Lease.

As of the Petition Date, which was nore than a year and a
half after the October 11 letter, MNLand still had not built the
Bui | di ng contenpl ated by the Lease; however MN Land continued to
pay the fixed rent it owed for the use of the | eased property.
During this time, MIller neither termnated the Lease nor filed a
| awsuit for damages or specific performance. Effective Cctober
31, 1997, MWLand rejected the Lease pursuant to 11 U S.C 8§
365(Q) .

On February 27, 1998, MIler filed Proofs of C ai m Nos.
10341, 10342, 10343, 10344 asserting clainms resulting fromthe

Debtors’ rejection of the Lease. Cdains 10341 and 10342 are at



issue in this appeal. Caim10341 is against the Debtors for a
total of $10, 987, 146.82, which includes the estimated val ue of
the Building, the value of asphalt and concrete renoval, the
value of lost rent at adjacent retail spaces and the val ue of
lost fixed rent for the remaining twenty-two year termof the
Lease. C ai mnunber 10342 is against MV Land for $4,515, 191. 82,
whi ch includes all of the previously enunerated itens, except the
value of the lost fixed rent for the remaining termof the Lease.
I11. The Bankruptcy Court’s Deci sion

The i ssue before the Bankruptcy Court was whether MI | er was
entitled to any damages in excess of the capped | ease rejection
damages all owed pursuant to 11 U.S.C. § 502(b)(6). Before
exam ning the applicability of Section 502(b)(6), the Bankruptcy
Court rejected MIler’'s argunent that his renedies for default
under Section 22.1 of the Lease were triggered prior to the
Petition Date. Specifically, the Bankruptcy Court exam ned the
Cctober 11, 1995 letter fromMIller’s attorney and concl uded t hat
this letter did not provide the notice of default contenplated by
Section 22.1 of the Lease. According to the Bankruptcy Court:

MIller did not provide MNLand or the Debtor with a

witten notice of default as contenpl ated by Section

22.1 of the Lease. The only correspondence is an

Cctober 11, 1995 letter fromMIller’'s attorney to the

Debt or which specifically states that “it is not the

intent of this correspondence to provide notice of any

default and we have reserved all remedies for M.

Mller.”

(D.I. 7 at A6-A7). As a result, the Bankruptcy Court concl uded



that MIler never becane entitled to exercise any of the default
remedi es provided by the Lease before the Petition Date.
According to the Bankruptcy Court:

Section 22.1 of the Lease plainly states that (a) if a

default occurs, and (b) if MIller gives a witten

default notice, and (c) if MNWLand fails to cure the

default within the cure period, then MIler “shall have

the rights and renedies” set forth in Section 22.1 of

the Lease. Only one of these triggering events

occurred.
(D.I. 7 at A9, enphasis in original).

Havi ng concluded that MIler was not entitled to the default
remedi es set forth in the Lease, the Bankruptcy Court next
exam ned what itens of danmages nmay be included in a | ease
rejection claim Stating that MIler could only recover those
damages to which he was contractually entitled to recover under
the terns of the Lease and state |aw, the Bankruptcy Court
concl uded that Section 22.1 of the Lease did not give MIller the
right to recover damages for any loss resulting fromthe val ue of
the Building not built by MNLand, the value of the asphalt and
concrete renoval, and the lost rent for adjacent retail spaces.
Construi ng Section 22.1, the Bankruptcy Court stated, “[s]inply
put, recoveries for any such |losses are not within the plain
intent of Section 22.1 of the Lease.” (D.1. 7 at All).

In addition, the Bankruptcy Court rejected MIler’s argunent
that its right to specifically enforce the covenants of the Lease

allowed MIler the right to recover nonetary damages for the

covenants not performed. Specifically, the Bankruptcy Court



concl uded that because the Lease was not term nated in accordance
with the provisions of the Lease, but as a result of the Debtors’
Section 365(a) rejection, Mller’s “entitlenent to the building
has not becone choate.” (D.1. 7 at Al2). In addition, the
Bankruptcy Court held that “any state law rights MIller has to
specific enforcenent is negated by MV Land' s rejection of the
Lease.” (D.1. 7 at Al2). Accordingly, the Bankruptcy Court
concl uded that the covenants obligating MV Land to build the
Bui | ding and renove the asphalt and concrete could not be
transforned into a vehicle for recovery of nonetary danages.
(D.1. 7 at A13).

Havi ng established which damages MIller was entitled to
recover, the Bankruptcy Court next exam ned whether Section
502(b) (6) applied to cap those damages. Di stinguishing cases
cited by MIller to support his clains and recogni zing the policy
behi nd Section 502(b)(6) of limting prospective damages to
strike a bal ance between protecting the clainms of non-lessor and
| essor creditors, the Bankruptcy Court concluded that the Section
502(b)(6) cap applied to any damages that MIler was entitled to
recover fromthe Debtors. The Bankruptcy Court specifically
noted that, in this case, a full recovery would reward M1l er
with a windfall at the expense of other unsecured creditors. As
t he Bankruptcy Court expl ai ned:

M Il er seeks to recover the value of the Building which

MV Land was to build on the property -- $4,014,570. 23.
The Lease provi ded, however, that title to the



bui l di ng, and therefore the value of the buil ding,
woul d belong to MW Land until the end of the Lease
term Allowng MIler to recover an anount
representing the current value of the building wuld
allow MIller to receive nore than the benefit of his
bargai n under the Lease’s terns. That MIler would
obtain a wndfall if he were allowed to recover the
cost of the Building is illustrated by reference to
Section 15.7 of the Lease. That Section allows MN Land
to “go dark” at any tinme during the Lease term

However, if MWLand gave MIller a “go dark notice,”
then MIler could elect to termnate the Lease but, in
so doing, MIller would have to purchase the Buil ding at
its then fair market value. The prospective rent that
MV Land was to pay MIler, and not the value of the
Bui l ding that MV Land was to build, own and operate on
Mller's land during the Lease term constitute the
benefit of MIler’'s bargain under the Lease. Congress
i ntended that such benefit be Ilimted by operation of
the § 502(b)(6) cap.

(D.1. 7 at Al18-Al9).

As for Mller’'s claimthat he was entitled to collect from
Mont gonmery Ward the sum of $6,471,955 for the lost fixed rent for
the remai ning Lease term the Bankruptcy Court held that Section
502(b) (6) applies to guarantors, as well as |essees, in
bankruptcy. Accordingly, the Bankruptcy Court rejected Mller’s
Proofs of O aim against both Montgonmery Ward and MW Land.

DI SCUSSI ON

Jurisdiction and Standard of Review

Under 28 U.S.C. 8§ 158(a), this Court has jurisdiction to
adj udi cate appeals fromfinal judgnents, orders and decrees of
bankruptcy judges. Pursuant to Federal Rule of Bankruptcy
Procedure 8013, the Court “may affirm nodify, or reverse a

bankruptcy judge’s judgnment, order or decree or remand with



instructions for further proceedings.” Fed. R Bankr. P. 8013.
In reviewi ng a case on appeal, the bankruptcy court’s factual
determ nations are subject to deference and shall not be set

aside unless clearly erroneous. 1d.; see In re Gutpelet, 137

F.3d 748, 750 (3d Cir. 1998). However, a bankruptcy court’s
conclusions of |law are subject to plenary review and are

consi dered de novo by the reviewing court. Meespierson, Inc. v.

Strategic Telecom Inc., 202 B.R 845, 847 (D. Del. 1996). M xed

guestions of law and fact are subject to a “m xed standard of
review' under which the appellate court accepts findings of
“historical or narrative facts unless clearly erroneous, but
exercise[s] plenary review of the trial court’s choice and
interpretation of |egal precepts and its application of those

precepts to the historical facts.” Mellon Bank, N.A v. Metro

Communi cations, Inc., 945 F.2d 635, 641-642 (3d Gr. 1991)

(citing Universal Mneral, Inc. v. C A Hughes & Co., 669 F.2d

98, 101-02 (3d GCr. 1981)), cert. denied., 112 S. C. 1476

(1992).

1. \Whether the Bankruptcy Court Erred In Disallowwing Mller’s
Proofs of Claim

In arguing that the Bankruptcy Court erred in disallowng
his Proofs of Claim MIller contends that (1) the Bankruptcy
Court erred as a matter of lawin failing to make any findi ng of
fact or conclusions of |law that no notice of default or non-

performance was required to be provided by MIler to Montgonery



Ward under the Guaranty; and (2) the Bankruptcy Court erred as a
matter of law in concluding that MIler’s clains are subject to
the Section 502(b)(6) cap. The Court will address each of
MIller's argunents in turn.

A. VWhet her The Bankruptcy Court Erred As A Matter O Law
| n Considering Montgonery Ward’'s nligati ons Under The

Guaranty

Ml ler contends that the Bankruptcy Court erred as a matter
of law in refusing to recognize the obligations of Mntgonery
Ward under the Guaranty. Specifically, MIller contends that the
Bankruptcy Court abused its discretion in failing to address “the
effect of the absence of a notice requirenent in the Guaranty or
MIler’s remedi es under the Guaranty and whet her the obligations
of Ward for MIler’s damages arose pre-petition and pre-|ease
term nation” for purposes of triggering the Guaranty. (D.1. 6 at
10). Mller further contends that under the terns of the
Guaranty, Montgonery Ward absol utely and unconditionally
guaranteed MWV Land' s full and faithful paynent, performance and
observance of the obligations, covenants, conditions and
agreenents under the Lease without any requirenent that Ml Il er
provi de Montgonmery Ward with notice of MWLand s default. Mller
contends that MWV Land' s default under the Lease occurred pre-
petition and pre-lease term nation when MV Land failed to build
the building on the prem ses. Thus, MIller contends that MV
Land’ s default triggered his renedi es agai nst Montgonmery Ward
under the Guaranty prior to the Debtor’s rejection of the Lease

10



under Section 365, and therefore, MIller contends that he is
entitled to damages agai nst Montgonery VWArd under the Guaranty
W thout regard to the Section 502(b)(6) cap.

In response to MIller's argunent, the Debtors contend that
MIller “did not assert at the Bankruptcy Court either that a
default had occurred for purposes of separately enforcing
Mont gomery Ward's obligations under the Guaranty or that he could
have enforced the Guaranty obligations separately fromthe Lease
obligations.” (D.1. 10 at 17-18). Thus, the Debtors contend
that MIler failed to preserve this issue for appeal, and
therefore, the Court need not consider the issue.

In the alternative, the Debtors contend that MII|er never
asserted a default against MWV Land under the Lease or the
Guaranty, and therefore, regardl ess of whether the Guaranty
required notice of a default or not, MIler’'s rights under the
Guaranty were not triggered. To this effect, the Debtor’s argue
t hat

[MIler s] decision to ignore MV Land' s default and

forego his default renedi es under the Lease |ikew se

precluded himfrom asserting that default and the

resulting default renedi es agai nst Montgonmery Ward

under the ternms of the Guaranty. While the Guaranty

excused [MIler] fromproviding Montgonmery Ward with

notice of MNVWLand s default, it did not absol ve

[MIler] fromasserting the default agai nst MV Land at

al | .

(D.I. 10 at 19-20). The Court will consider each of the parties’
argunents in turn.

1. VWether MIler preserved the Guaranty issue for

11



appeal
As a general matter, issues not raised before the Bankruptcy
Court cannot be raised for the first time on appeal to this

Court. See In re Ledet, 2000 W 278092, *3 (E.D. La. Mar. 14,

2000) (citing Matter of Quenzer, 19 F.3d 163, 164 (5th Cr

1993)); The Merchants Bank v. Goodyear, 228 B.R 87, 88 (D. Vt.

1997)(citing In re La Roche, 969 F.2d 1299, 1305 (1st Cr

1992)). However, “the matter of what questions nay be taken up
and resolved for the first time on appeal is one left primrily
to the discretion of the courts of appeals, to be exercised on

the facts of individual cases.” Singleton v. Wil ff, 428 U.S.

106, 120 (1976).

After reviewing MIller’s Summary Judgnent Mtion, his Reply
to Appellee’s Summary Judgnent Motion, and the transcript of the
hearing in the Bankruptcy Court, the Court concludes that
al though MIler’s argunent is not as detailed as it appears
before this Court, MIller raised the issue clearly enough to

preserve it for appeal. See In the Matter of Mnton G oup, Inc.,

46 B.R 222 (S.D.N. Y. 1985) (observing that bankruptcy judge did
not render clear ruling on issue because brief submtted by party
only discussed issue in “very obscure terns”, but recognizing
argunent because of “slightly nore pointed papers” submtted on
appeal and holding that issue was raised sufficiently to preserve
it for appeal). Accordingly, the Court will consider Mller’s
argunment that the Bankruptcy Court erred in failing to consider

12



Mont gonery Ward’'s obligations under the Guaranty.

2. Whet her the Bankruptcy Court erred in failing to
make any findings of fact or conclusions of |aw
that no notice of default or non-performnce was
required to be provided by MIler to Mntgonery
Ward under the Guaranty

Ml ler contends that the Bankruptcy Court erred in failing
to consider that the Guaranty did not require notice of default
or non-performance and erred in failing to consider whether
Mller's clains arose pre-petition and pre-|lease term nation
under the Guaranty. Because the Bankruptcy Court did not
consider the terns of the Guaranty in its analysis, Mller
contends that the Bankruptcy Court erred in concluding that
MIller’s clainms were derived from MV Land' s rejection of the
Lease pursuant to Section 365(a). According to MIller, his
clainms arose pre-petition and pre-term nation of the Lease by
operation of Section 365(a), because MW Land was required to
build the building and i nprovenents within a year after receiving
the land fromLandl ord. Thus, MIler asserts that MWV Land' s
default occurred on October 1, 1995, and that this default gave
rise to Montgonery Ward’ s liability as guarantor under the terns
of the Guaranty.

In response to MIller's argunent, the Debtors contend that
MIler failed to assert a default against MWLand, and therefore,
a default could not have occurred for purposes of enforcing the
guarantor’s collateral obligations under the Guaranty. The
Debtors point to the Cctober 1995 letter sent by MIller’'s counsel

13



to Montgonmery Ward, the guarantor, which states that “it is no

the intent of this correspondence to provide notice of any

default and we reserve all renedies available to M. MIller.
(Bankruptcy D.I. 4226 at A84). Thus, the Debtors argue “no
matter whether the Guaranty required notice of a default or not,
the MIller not only chose to contact Montgonmery Ward, the
guarantor, but also chose to reiterate to Montgonery Ward that he
was not asserting a default under the ternms of the Lease or the
Guaranty.” (D.1. 10 at 19). In addition, the Debtors point out
that for nore than a year and a half after sending the Cctober
1995 letter, MIler continued to enforce the Lease by collecting
fixed rent from MV Land and never term nated the Lease or sought
specific performance fromeither MV Land as | essee or Mntgonery
Ward as guarantor.

After reviewng the parties’ argunents in |light of the
record in this case and the applicable |Iegal principles, the
Court concludes that MIller is precluded from exercising the
default renedi es agai nst Montgonery Ward under the terns of the
Guaranty, because MIler never asserted a default against either
MN Land or Montgonmery Ward. A guarantor is not liable for the
principal party’s duties under a contract until it is established
that the principal party defaulted in performng his or her

contractual obligations.? Douglass v. Reynolds, Byrne & Co., 32

1 See also In re Century Gove, Inc., 74 B.R 958, 962
(Bankr. D. Del. 1987); Holbert v. Wenerskirchen, 297 N W 327,

14



U S 113, 127 (1833) (“[T]he guarantors are only collaterally
liable upon the failure of the principal debtor to pay the

debt.”); United States v. Vanornum 912 F.2d 1023, 1026 (8th G r

1990) (“[A] guarantor’s obligation under a guaranty arises only
upon the default of the debtor.”). 1In this case, MIller chose to
contact Montgonery Ward as the Guarantor, yet MIler expressly
stated that it was “not the intent of this correspondence to
provi de notice of any default.” (Bankruptcy D.I. 4226 at A84).
Moreover, that MIler continued to enforce the Lease by
collecting rent from MV Land and never term nated the Lease or
sought specific perfornmance agai nst MN Land or Mntgonery Ward
confirms the Court’s conclusion that MIler did not assert a
default against either MV Land or Montgonery Ward. Thus,
irrespective of whether the Guaranty required notice of default,
the Court concludes that MIler never asserted a default against
Mont gonery Ward or MWV Il and, and therefore, M|l er cannot recover

danmages agai nst Montgonery Ward based solely on the Guaranty.?

328 (M nn. 1941).

2 As for MIller’s argunent that the Bankruptcy Court
erred in failing to expressly address whether the Guaranty
requi red notice of default or not, the Court concludes that the
Bankruptcy Court’s failure to address this issue was no nore than
harm ess error. First, as the Court indicated previously, the
Guaranty issue was not raised in detail before the Bankruptcy
Court. Second, in discussing whether a default was asserted
under the terns of the Lease, the Bankruptcy Court stated,
“Mller’s claimis not derived froma prepetition default by MV
Land, but instead arises solely from MV Land s § 365(a) rejection
of the Lease.” (D.lI. 7 at A7, enphasis added). Thus, the
Bankruptcy Court at least inplicitly found that MIler had not

15



B. Whet her The Bankruptcy Court Erred In Determ ning The
Anbunt O Danages Due M Il er Under The Lease And
Concl udi ng That The Damages Are Subject To The Secti on
502(b) (6) Cap

In arguing that the Bankruptcy Court erred in determning
t he amount of damages due M|l er under the Lease and concl uding
that the danages are subject to the Section 502(b)(6) cap, MIler
chal I enges five findings and/ or determ nations by the Bankruptcy
Court. Specifically, MIler contends that (1) the Bankruptcy
Court erred in finding that MIler did not provide MV Land or
Mont gonmery Ward with a witten notice of default as required by
Section 22.1 of the Lease; (2) the Bankruptcy Court erred in
“finding a distinction between the Debtor’s obligations regarding
nonet ary versus non-nonetary covenants contained in the | ease”
(D.I. 6 at 14); (3) the Bankruptcy Court erred by finding that
“any state law right MIller has to specific performance is
negated by MV Land’'s rejection of the Lease” (D. 1. 6 at 14); (4)
t he Bankruptcy Court erred in interpreting cases cited by MIler
and (5) the Bankruptcy Court erred in finding that recovery of

nonet ary damages for the cost of the building would give MIler a

asserted a default against the Debtors. Because the Bankruptcy
court recogni zed that a default was never asserted agai nst the
Debtors in the first place, whether the Guaranty required notice
of default is of no consequence. Accordingly, the Court cannot
conclude that the Bankruptcy Court’s failure to expressly address
whet her the Guaranty required notice of default was anything nore
than harml ess error. See e.g. Stevens v. Baas, 197 B.R 57 (N D
Chio 1995) (applying harm ess error standard to bankruptcy
court’s failure to render findings on applicability of defense
where record showed defense woul d not succeed as a matter of

l aw) .
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wi ndfall at the expense of other unsecured creditors.

The Court has reviewed the reasoning of the Bankruptcy Court
Wi th respect to each of the errors raised by MIller, and
concl udes that the Bankruptcy Court did not err in its findings
and/or determ nation. The Court agrees with the Bankruptcy
Court’s analysis in every regard, and adopts the rational e set
forth by the Bankruptcy Court for each of the chall enged findings
and/ or determnations. Thus, the Court concludes that the
Bankruptcy Court’s findings and concl usi ons were not erroneous.
Accordingly, the Court will affirmthe decision of the Bankruptcy
Court.

CONCLUSI ON

For the reasons discussed, the Bankruptcy Court’s decision
denying MIller’s Mtion For Summary Judgnent and di sall owi ng two
of MIller's four Proofs of Caimwll be affirned.

An appropriate Oder will be entered.
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