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Larry G. Massanari became the Acting Commissioner of Socid Security on March 29, 2001.
Under Fed. R. Civ. P. 25(d)(1), Massanari is automatically substituted as the defendant in this action.
Nevertheless, the court can rule on the merits of the case. See 42 U.S.C. 8§ 405(g) (stating “[any
action indituted in accordance with this subsection shdl survive notwithstanding any change in the
person occupying the office of Commissioner of Socid Security or any vacancy in such office.”).
Although Massanari isthe “ Acting Commissioner,” the court will refer to him as the “Commissone”
throughout its memorandum opinion.



SLEET, Digtrict Judge
l. INTRODUCTION

OnOctober 21, 1993, the plantiff, DionFerguson (“ Ferguson™), by his mother, Brenda Ferguson,
applied for Supplementa Security Income (SSI) on the basis of mentd retardation. Theclam wasdenied
by the Socid Security Administration on April 21, 1994, with no record of appeal. A second claim for
benefits was filed on February 20, 1996 and was denied on April 15, 1996. After a request for
reconsderation, the second clam was denied onJune 13, 1996. Ferguson then timely filed arequest for
ahearing before an Adminidrative Law Judge (ALJ). Inadecision dated December 15, 1997, ALJOwen
B. Katzman found that Ferguson was not digible for SSI under Title XVI or for child disability benefits
under Title 11 of the Socia Security Act. See 20 C.F.R. 88 404.1569, 416.969, R. 204, App. 2, Subpt.
P, Reg. No. 4. A request for areview of the ALJ s decison was filed but was denied on October 21,
1999. Ferguson filed the present complaint with the court on December 6, 1999. Following the
defendant’ s answer, Ferguson filed amotionfor summary judgment on June 18, 2000 (D.I. 9, 13). The
Commissioner submitted ananswer brief containing a cross motion for summary judgment on August 29,
2000.2 For the following reasons, the court will deny the Commissioner’ s motion and grant Ferguson's
motion in part.
. STANDARD OF REVIEW

The court must uphold the ALJ s factud decisonsiif they are supported by “ substantid evidence’.
See 42 U.S.C. 88 405(g) and 1383(c)(3); see also Fargnoli v. Massanari, 247 F.3d 34, 38 (3d Cir.

2001) (stating “[w]herethe AL J sfindings of fact are supported by substantia evidence, . . . [the court ig]

Both parties submitted letters to the court waiving their reply briefs (D.I. 18,19).



bound by thosefindings, evenif . .. [it] would have decided the factud issue differently”) (citing cases).
This standard gpplies to motions for summary judgment filed pursuant to Fed. R. Civ. P. 56(c) in socid
security cases. SeeWoody v. Sec. of the Dep't of Healthand Human Serv., 859 F.2d 1156, 1159 (3d
Cir. 1988).

“Subgantial evidence” has been said to amount to more than “a mere scintilla” See Universal
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951). It is“suchrdevant evidenceasareasonable mind
might accept as adequate to support aconcluson.” Seeid. Thus, “subgantid evidence’ may be dightly
less than a preponderance. See Jesurumyv. Sec'y. of the United States Dept. of Health and Human
Servs, 48 F.3d 114, 117 (3d Cir. 1995). The ALJ s determinations of credibility cannot be disturbed if
they are supported by substantia evidence. See Van Horn v. Schwelker, 717 F.2d 871, 871 (3d. Cir.
1983).

[11. BACKGROUND

At the time rdlevant to this action, Ferguson wasatwenty-9x year old male who resded with his
mother, Brenda Ferguson. Beginning in September, 1978, Ferguson recaeived “Leve 111" servicesasa
learning disabled student from the Red Clay Consolidated School Didtrict. With the assistance of these
sarvices, he completed the deventh grade. Ferguson was incarcerated for Sx months in 1995 for drug
possession.®

Ferguson dleges that heis precluded from working because of adverse behaviord effects which

3Thereis no evidence in the record that Ferguson has ever used drugs. Though the record is
somewhat unclear, Ferguson admits to having been arrested and convicted for drug possession.
Ferguson dlaims that another individua gave him the drugs when a patrolling officer was nearby in order
to not get caught.



are caused by mentd retardation and compounded by Feta Alcohol Syndrome (F.A.S.). Ferguson has
worked asakitchenhdper at TLC Y ogurt Company and asagenera laborer for ActionMulti-Craftsinc.,
however, he only held both jobs briefly. Asof the date of the filing of the present complaint, Fergusonwas
employed as a kitchen helper a Red Lobster and was scheduled for two four-hour shifts per week.*

A. Ferguson’s Educational Testing Record

A schoal psychologica evaduationwas conducted on May 17, 1993. At that time Ferguson was
eighteen years old and in the tenth grade. The evauation conssted of a series of tests. Ferguson scored
between the sixth and tenth percentile on the Kaufman Adolescent and Adult Intelligence Test (KAIT).
His scores on the Kaufman Test of Educationd Achievement (K-TEA) indicated a third percentile math
composite, twenty-first percentile reading composite, and abattery compositeinthe twefthpercentile. On
the school’s Socid Skills Rating System (SSRS), Ferguson was givena second percentile rating in socid
illsand afifth percentile rating in academic competence. He scored in thetop 5% for problem behaviors.

The school evauation report aso noted teacher concern over Ferguson’s organization, drive,
behavior, ability to work independently and inappropriate behavior.> These concerns are echoed in a
teacher questionnaire in the record. Minutes from a* Specid Education Programs and Services’ medting
during Ferguson’ stwelfthgrade year indicate behaviord problems onsevera occasions, tardiness, severd

faling grades, falureto completework and poor social skills. Ferguson did not completethe twelfth grade

4|t is unclear whether Ferguson presently remains employed at Red Lobster. No post-hearing
evidence has been submitted to the court. The court, therefore, does not address whether Ferguson is
currently engaged in substantia gainful activity.

°Following this examination, the school psychologist suggested consideration of continued
placement in specia education, short-term counsdling, the careful selection of eective courses and
involvement in organized sports.



year.

B. Results Of Other Psychological Testing
1. 1994 Consultative Examination
A consultationexaminationwas completed onMarch 8, 1994, by Frederick W. Kurz, Ph.D. (“Dr.
Kurz’) of the DelawareDisability DeterminationService. Onthisdate, Dr. Kurz administered the*WAIS-
R’ examination, on which Ferguson obtained averba 1.Q. score of 79, a performance 1.Q. of 71, and a
full-scae1.Q. of 74.% Dr. Kurz noted that Ferguson had severa impairments which he classified as“mild”
and severd “moderate” impairments.” Dr. Kurz concluded from his evauation that Ferguson functions
within the borderline ranges of intelligence and presents no signs of thought disorder.?
2. 1995 Consultation Examination
A second eva uation was completed on December 18, 1995 by Jeff Funk, M.Ed. (“Funk”). This
evauationwasreviewed and Sgned by Dr. Kurz. Onthisdateasecond“WAIS-R” test wasadministered,

onwhichFergusonobtained averba 1.Q. of 77, performancel.Q. of 72, and afull-scde 1.Q. of 74. Funk

®Ferguson placed below the fifth percentilein al sub-test areas except “similarities’ and “picture
arrangement,” in which he placed in the ninth percentile. In “digit symbol” and “digit soan,” he placed in
the seventy-fifth percentile. According to Dr. KurZ' s assessment, digit span measures an individud’s
short-term auditory memory for number sequences. Digit symbol measures visud motor speed.

"Dr. Kurz identified “moderate’ impairments in the following: the ability to carry out instructions
under ordinary supervision, to sustain work performance and attendance in anormal work setting, to
cope with pressures of ordinary work and to perform routine and repetitive tasks under ordinary
supervison

8 Dr. Kurz went on to state that based on Ferguson’s reliance on his mother and current level of
functioning, Ferguson could not likely handle his own funds.
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noted that at the 95% confidence leve, Ferguson’s scores would range froman|.Q. of 68-80. Funk adso
used the “Vindand Adaptive Behavior” (VAB) test and utilized information about Ferguson’s behaviora
patterns provided by both Ferguson and his mother, Brenda Ferguson. Funk’s report includes a
competency profile which states that Ferguson independently performed self-care tasks with periodic
reminders, performed select home management tasks, selected and initiated most required daily activities,
utilized public transportation and socidized with neighborhood friends® Funk also noted a deficit in the
areas of sdf-direction and work. After reviewing the available information, Funk concluded that
Ferguson's deficits were present during the developmenta period and that “a diagnosis of menta
retardation is supported.”
3. Psychiatric Review and Residual Functional Capacity Assessments

The record contains four Psychiatric Review Technique Forms (P.R.T.F.) which were completed
by separate medica consultants.™® Thefirst report was completed on April 13, 1994, and the otherswere
completed on April 20, June 11, and July 26, 1996. All four reviewers checked a box saing “RFC
[Resdud Functiona Capacity] Assessment Necessary, (i.e., asevere imparment is present which does
not meet or equa alised imparment)”. In the 1994 report, Ferguson was given a“Moderate” functiona

limitation rating in daily living and socid functioning, an “Often” rating in concentration difficulty, and a

%It is unclear whether the findings contained in the competency profile were the product of the
VAB tegt, the results of the administrator’ s conversations with Brenda Ferguson, or the conclusions of
the adminigrator.

19These forms are a“check-box” style that alows the consultant to check-off the level or
limitation as“None,” “Sight,” “Moderate,” “Marked” or “Extreme.” In other categories, the reviewer
has the option to check “Never,” “Once or Twice,” “Repeated” or “Often” or “Continud”. In al
categories, reviewers could mark “Insufficient evidence.”
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“Never” rating in“ deteriorationor decompensation” inwork settings. The 1996 reportsindicatea” Sight”
limitation in daily living activities, “Sight” or “Sight to Moderate’ limitation in socid functioning, and a
“Never” or “Once or Twice’ limitation rating in “deterioration or decompensation.”

Four Mentad Residuad Functiond Capacity Assessments (M.R.F.C.A.) were completed by the
same medical consultants on the same dates as the PR.T.F.s™* The 1994 M.R.F.C.A. showed that
Ferguson was “Moderately limited” in three categories relating to “sustained concentration and
persistence,” two categories relating to “socid interaction,” and three categoriesreaing to “ adaptation.”*?
The April, 1996 M.R.F.C.A. showed a“Marked” limitationinone “understanding and memory” category
and one concentration category, and “Moderate” limitations inthree concentrationand socid areas.’* The
June, 1996 M.R.F.CA. reveded a “Moderate’ limitation in one undersanding and memory, five
concentration, and three socia areas** Finaly, the July, 1996 M.R.F.C.A. showed a “Moderate’ to

“Marked” limitation in one understanding and memory, one concentration, and one socid area™®

"The record contains two “Medica Consultant’s Review of Mental Residua Functiona
Capacity Assessment” forms for the 1994 date, on which two other consultants both marked “ Agree”
with respect to dl of the 1994 M.R.F.C.A. findings.

2n the one paragraph summary included under the “functiona capacity assessment” part of the
form, the reviewer, Milton R. Canfield, Ed.D., stated that “Simple, 1-2 step operations & least are
within [Ferguson’ g functiond capacity.”

3 a subsequent written paragraph, the reviewer noted that Ferguson is a “ somewhat
dependant individua lacking self-direction in some areas’ and that he “could be trained for smple
work.”

¥This consultant’s “functiona capacity assessment” notes are mogtly illegible, but do state that
Ferguson “can do smple repetitive work.”

5This consultant noted that Ferguson “functions in the borderline range of intelligence,”
“appears to lack motivation and is dependant on his mother for prompting and reminders,” and “isadle

6



C. ReportsInvolving Fetal Alcohol Syndrome

Fergusonwasevaduatedtwice by Louis E. Bartoshesky, M.D., M.P.H. (“Dr. Bartoshesky”) of the
Divisonof Clinical Geneticsat the Medica Center of Delaware. Thefirst evauation was on June 6, 1995
and the second was on September 28, 1995.

In his June 6, 1995 report, Dr. Bartoshesky stated that he had reviewed Ferguson’s medica
records and noted that the questionof F.A.S. wasraisedin1986. Dr. Bartoshesky stated that Ferguson's
physica symptoms of “short sature, distd digitd hypoplagtia, nal dysplasia, and mild facid dymorphisms’
are supportive of an F.A.S. diagnoss. He concluded that these symptoms are aso relevant when
consdering “ specid educati on placements, devel opmentad dday, hyperactivity, and behaviora problems.”
Dr. Bartoshesky specificaly noted however that “this review does not confirmthe hypothesized diagnosis’
of FA.S.

In his September 28, 1995 report, Dr. Bartoshesky again stated that Ferguson had some of the
dinica featuresof F.A.S.X® Notably however, Dr. Bartoshesky stated that “there is no specific diagnostic
test that confirms [F.A.S.]. Thisdiagnossis madeonthe basis of dinicd findings and history of exposure
toacoholin. .. gestation.” Further, Dr. Bartoshesky stated that “[ijndividuds with[F.A.S.] frequently have

attention deficits [and] behavior problems characterized by impulsive behavior and poor judgment.”

to take public transportation independently . . . and perform al sdf skills” Further, she noted that “He
should, with training, be able to perform low skilled tasks”

181t appears that on this date, Dr. Bartoshesky simply reviewed Ferguson’s past medical
records and did not reevauate him persondly. At that time, however, Dr. Bartoshesky again noted
Ferguson’'sclinica F.A.S. featuresincluding “developmentd delay, short Sature, digita hypoplagtia, nall
dysplasa, and certain facial dysmorphic features.”



Findly, he stated that “[F.A.S] seems alikely diagnosis’.*”

D. Ferguson’sVVocational Reports

The record contains severa assessments from vocationa counselors with regards to Ferguson’s
job behavior and performance.’®

Ferguson's TLC Yogurt job was arranged through the Association for Retarded Citizens in
Delaware (ARC) and commenced in March, 1996. By May, it was noted that Ferguson’s work was
doppy and that he argued with others. In aletter dated May 24, 1996, ARC Coordinator Megan Duff
noted that she and ARC Counsdor Michad Haley (“Hdey”) concurred that Fergusondid hisjob well, but
was given one-on-one attention.?® A later report detailed that Fergusonlost thisjob because he “ copped
an attitude’ with afemale a work, and that his mother “confirms [his] problems with attitude.”?

Ferguson was then placed with Goodwill Industries for remedid job training. Several Goodwill

YFunk’ s 1995 report stated that “[F.A.S.] was diagnosed after birth.” Asno further FAS
discussion appearsin the record, it is unclear what, if any, diagnosis he referred to in hisreport.

18Because the record contains numerous training notes and job coaching notes taken by
counselors during Ferguson’ s various periods of employment, the court examined the reportsasa
whole as they pertain to Ferguson’s brief periods of employment.

¥This report was addressed to Counselor Nancy Hawkinson (“ Hawkinson”) of the Delaware
Divison of Vocationd Rehabilitation. It gppears as though Hawkinson supervised Ferguson's
vocationd progresswith the ARC. In her log notes, Hawkinson first described Ferguson's
“Impediment to Employment” as an “immature pattern of socid behaviorsthat [is] disolayed as
disorganization, lack of motivation, difficulty working independently and ingppropriate socia
interaction.”

2This report was a'so submitted to Hawkinson, but did not contain the name of its author, nor
the date of its submission.



Behavior Assessment forms by counselor Betty Lord (“Lord”) gppear in the record, dating fromJuly 13,
1996 through August 7, 1996.2* On these forms, Lord indicated severd “needsimprovement” ratingsin
hygiene, punctudity, seeking assistance, confidence and cooperativeness. Lord' s assessments include
comments indicating “angeribility,” complaining, and threatening others. Lord subsequently noted that
Ferguson was once required to Sgn a training agreement because he “struck down another trainee for
accidentaly bumping” into him. Ferguson was eventudly placed in a generd laborer postion for Action
Multi-Crafts Inc., but was unable to maintain that position.

E. Testimony At Ferguson’sHearing Beforethe AL J

1. Witness Testimony

Ferguson, hismother, and Halley dl testified at the ALJ hearing. Halley first tedtified that Ferguson
workedwdl at TLC Y ogurt withjob coaching but could not performthe job independently. Hespecificaly
noted that this was because he “does not retain what he was taught the day before” Halley then testified
that an intermittent construction job did not work out because of lack of support.?? He aso testified that
Ferguson was working at that time part-time at Red Lobster, but that he “[does not] see Dion from [hig]

experience having afull-time job Monday through Friday with benefits.”

2'Hawkinson's log includes one report of amesting with Lord and Ferguson which apparently
took place during Ferguson’s employment with Goodwill Industries. It, therefore, appears that
Hawkinson continued to supervise Ferguson’s employment progress. On this report, it was noted that
Ferguson was “performing poorly in adjusment training,” “[repeeting] Smilar problems. . . with no
change,” and that his*chances for improving [were] dim” because he “[acknowledged his] problem
behaviors and will not change.”

22Halley aso noted that Ferguson’s mother subsequently called him frantically because he
“hedn’t |eft the house in weeks and hadn't left his room basicaly,” though the cause of thisepisode is
unclear.



Ferguson himsdf then testified that he regularly completes severa sdlf-help tasks®® Hewas then
briefly questioned about his incarceration.* Brenda Ferguson subsequently testified that her son stays
upgtairsin hisroom most of the time, eatsjunk food, and rardy interactswithhisfamily. She aso testified
that Ferguson completes household choresafter being told four or five times, or when she“ getsthe bat,”
but does not do his own laundry and needsremindersto completetasks of daily hygiene. Further, Brenda
Fergusonstated that she used to drink whenshe wasyounger. Shetestified that the amount did not exceed
three beers per night, or ashot and two mixed drinks in an occason. The record is Slent as to whether
this consumption occurred during the course of her pregnancy.

2. Vocational Expert Testimony

In testimony before the ALJ, vocationd expert Nancy Halter (“Hdter”) stated that she had never
previoudy come acrossanF.A.S. diagnoss withinthe context of an adult placement. The ALJ presented
Hater with the following hypotheticd:

Let's assume we have a young man in his 20's.  Same age, same education as Mr.

Ferguson. Borderline intellectud functioning. Moderate impairments in the ability to

understand, remember, and carry out detailed job ingructions, in the ahility to mantain

attention and concentration, inthe ability to perform. . . withinaschedule, maintain regular
attendance and be punctud within customary tolerances. The ability to sustain an ordinary

routine without specid supervison. The ability to complete anorma work day and work

week without interruptions from psychologically based symptoms. The &bility to maintain

socidly appropriate behavior and adhere to basic standards of neatness and cleanliness.

The ability to be aware of normal hazards and take appropriate precautions. [He would

have] to set redidic gods and make plans independently of others. And as| said, he
would be moderately impaired in dl of these.

Z3These tasks include cleaning up, sweeping, and going across the street to the store to buy
food or candy for himsdif.

%*Though it seems clear that Ferguson did not deny hisincarceration, the AL J subsequently
discounted Ferguson’s credibility due to his testimony on this matter.
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Addressing the fact that Ferguson has no physicd limitations, Halter then identified two jobs that
Ferguson could successfully perform:  a vehicle washer (equipment cleaner) a a car wash and a
landscaper. She stated that 7,000 vehide washer postions and 4,000 landscaper postions exid inthe
region. When questioned if a negative attitude or the ingbility to interact with the public would preclude
work at ether of these pogitions, Hater stated that “abad attitude isn't going to preclude any employment”
and that these two jobs do not require public contact. Hater further stated that if Fergusonis* continualy
getting into verbal or physicd dtercations, then he's not going to be able to sustain any employment.”
Further, Halter stated that only a moderate ability to carry out instructions under ordinary supervison,
sugtain performance and attendance, cope with work pressure, and perform routine and repetitive tasks,
“if something middle of theroad . . . iVt going to be anissue’. However, “if it getsfurther away fromthat
and closer to severe, certainly routine and repetitive tasks are going to preclude that [work].”

V. DISCUSSION

A. Applicable Statute and Law

The Commissoner has promulgated regulations for determining disability by applicationof afive-
step sequentia andyss. See 20 C.F.R. § 404.1520. The ALJ, reviewing Appeals Council, and the
Commissioner evduate each case according to this five-step process until afinding of “disabled” or “not
disabled” isobtained. Seeid. at § 404.1520(a). The process is summarized as follows?

1. If the daimant currently is engaged in substantiad gainful employment, he will be

found “not disabled.”
2. If the clamant does not suffer from a* severe impairment,” he will be found “not

%The following five-step process is summarized and numbered for convenience and
corresponds to 20 C.F.R. § 404.1520 (b)-(f).
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disabled.”

3. If the severe impairment meets or equas a listed imparment in 20 C.F.R. Part
404, Subpart P, Appendix 1 and haslasted or is expected to last for acontinuous
period of at least twelve months, the claimant will be found “disabled.”

4, If the damant can ill perform work he has done in the past (“past rdevant
work”) despite the severe impairment, he will be found “not disabled.”
5. Fndly, the Commissioner will consder the clamant’s ability to perform work

(“resdud functiond capacity”), age, education and past work experience to
determine whether or not he or she is capable of performing other work in the
nationd economy. If he or sheisincapable, afinding of disability will be entered.
Conversdly if the clamant can perform other work, he will be found “not
disabled.”

20 C.F.R. § 404.1520 (b)-(f).

Thisandyssinvolvesa shifting burden of proof. See Wallace v. Secretary of Health& Human
Servs., 722 F.2d 1150, 1153 (3d Cir. 1983). In thefirst four steps of the andys's, the burden is on the
damant to prove every dement of his or her daim by a preponderance of the evidence. At step five,
however, the burden shiftsto the Commissioner to prove that thereis some other kind of substantia ganful
employment the daimant is able to perform. See Sykesv. Apfel, 228 F.3d 259, 263 (3d Cir. 2000); see
also Kangasv. Bowen, 823 F.2d 775, 777 (3d Cir. 1987); Olsenv. Schweiker, 703 F.2d 751, 753 (3d
Cir. 1983).

A damant must demondrate that hisimpairments either meet or equal alisted imparment inorder
to support afinding of “disabled” at sep three. See 20 C.F.R. § 416.926 (8). Under ether andysis,
impairments must be considered in combination. See Burnamv. Schweiker, 682 F.2d 456, 458 (3d Cir.
1982); see also Washington v. Heckler, 756 F.2d 959, 967 (3d Cir.1985), Bazemorev. Heckler, 595

F. Supp. 682, 689 (D. Ddl. 1980). In the present case, the ALJ determined that Ferguson’ simpairments

do not meet or equal the qudifications for “Menta Retardation” under 20 C.F.R. 404, Subpt. P, Reg. No.
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4,812.05. Inmeking this determination, however, the ALJ relied soldly on Ferguson’s|.Q. score. Hedid
not determine to what extent, in any, Ferguson’s mental impairments were the result of F.A.S? In
proceeding through the remaining steps, the ALJ dso determined that Ferguson retains the residual
functiona capacity to perform two jobs inthe nationd economy and found him “not dissbled” a sepfive.
Bothanaysesare devoid of any indicationthat the effectsof F.A.S. wereconsidered. Thecourt, therefore,
concludes that the ALJ s determination that Ferguson is “not disabled” is not supported by substantia
evidence.

B. The ALJ's Finding Of “Not Disabled” At Step Three Is Not Supported By
Substantial Evidence

Therequired leve of severity for menta retardation may be met whena damant possessesan|.Q.
rating below seventy. The applicable sections of 20 C.F.R. 404, Subpart P, Reg. No. 4, § 12.05 (c) and
(d), state that ether of the following suffice as requisite evidence of menta retardation and a finding of
disability:?’

(© A vdid verba, performance, or ful scae 1.Q. of 60 through 70 and aphysica or other
mental impairment imposing an additiona and Sgnificant work-rel ated limitationof function.

(d) A vdid verbd, performance, or full scae 1.Q. of 60 through 70, resultingin at least two of
the fallowing:

%The datute cdlassfies F.A.S. dong with “other chromosomal abnormdities’ and provides that
“the effects of [F.A.S] should be considered under the affected body system.” See 20 C.F.R., Subpt.
P, Reg. No. 4, § 10.00(c).

2'The statute firgt provides that mentd retardation must have initialy manifested during the
developmenta period, that is having onset prior to age twenty-two. Asit gppears uncontested that
Ferguson’s impairments were manifest prior to this age, and as F.A.S. is a condition the onset of which
occurs in utero, the court will not address this requirement.
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1. Marked redtriction of activities of daily living;? or

2. Marked difficulties in maintaining socia functioning; or

3. Marked difficulties in maintaining concentration, persistence, or pace; or

4. Repeated episodes of decompensation, each of extended duration.?
Id. Further, the satute providesthat whenmorethanone 1.Q. iscusomarily derived froman administered
test,® “we use the lowest of these in conjunctionwith12.05.” Seeid. at § 12.00 (d)(6)(c). According to
the record, Ferguson’s lowest reported 1.Q. was a score of 713! Ferguson’s second lowest score was
aperformance |.Q. of 72, whereas it was noted that his scoreswould range from an 1.Q. of 68-80 at the
95% confidence level .2

Some courts have hed that the range of error for reported 1.Q. scores may be used inplace of the

lowest reported score in determining whether aclamant is disabled. See Hampton v. Apfel, Civ.A.No.

A ccording to the statute, a“marked” restriction is defined as “more than moderate, but less
than extreme,” and is measured by the overal degree of interference with function in an area. Seeid. at
§12.00 (c)(1-3).

2Episodes of decompensation are defined as “ exacerbations or temporary increasesin
symptoms or sSigns accompanied by aloss of adaptive functioning, as manifested by difficultiesin
performing activities of daily living, maintaining relaionships, or maintaining concentration, persstence,
or pace.”” Seeid. at § 12.00 (c)(4).

Further, the term repeated episodes of decompensation, each of extended duration in these
listings means three episodes within one year, or an average of once every four months, each lasting for
about two weeks.” Seeid. Episodes differing in duration or frequency will aso be examined for
equivaence.

3Separate verba, performance, and full scale 1.Q.’s provided in the Wechder series are given
as example by the statute.

3IFerguson scored a performance 1.Q. of 71 on the WAIS-R exam administered on March 8,
1994 by Dr. Kurz. No range of deviation was reported for thisexam. The court notes that the ALJ
falled to use the lowest score available as per the statute and instead cited Ferguson’'s lowest 1.Q. score
as74. (R.16.)

32Funk administered this second WAIS-R test on December 18, 1995.

14



97-6651, 1999 WL 46614, a *2 (E.D. Pa. Jan. 6, 1999) (holding that lowest score of range of error
should be utilized and incorporating five point margin of error); Halsted v. Shalala, 862 F. Supp. 86, 90
(W.D. Pa. 1994) (holding 1.Q. of 71 within range of § 12.05 (c)); Soto v. Sullivan, Civ.A.No. 91-47-
CMW, 1991 WL 226776, a *3 (D. Dd. Oct. 31, 1991) (stating that “the court is aware that an 1.Q.
measurement isfdlible and anerror of measurement of gpproximately five pointsis considered to represent
the applicable zone.”).** But see Williams v. Apfel, Civ.A.No. 99-39-SL R, 2000 WL 376390, at *11
(D. Dd. Mar. 30, 2001) (holding that the margin or error should not be taken into account), Colavitov.
Apfel, 75 F. Supp.2d 385, 403 (E.D. Pa. 1999); Lawsonv. Apfel, 46 F. Supp.2d 941, 948 (W.D. Mo.
1998) (citing Bendt v. Chater, 940 F. Supp. 1427, 1431 (S.D. lowa 1996) (holding that “incorporating
a five point measurement error into a damant’s 1.Q. would effectively expand the requisite 1.Q. under
liging 12.05 (c) from test scores of 60 to 70 to test scores of 60 to 75.”); Peterson v. Callahan,
Civ.A.No. 96-2825, 1997 WL 642981, at*4 n.6 (E.D. La Oct. 15, 1997) (stating that court is without
duty to assign appropriate 1.Q. level); Brainard v. Secretary of Health and Human Svcs., (Table and
Unpublished), Civ.A.No. 93-5173, 1994 WL 170783, at *1 (May 5, 1994) (holding that court iswithout
authority to take standard of deviation into account); Bennett v. Bowen, (Table and Unpublished),
Civ.A.No. 88-3166, 1989 WL 100665, at *3-*4 (Aug. 28, 1989) (same).

Absent controlling authority on the subject, the court may elect to adopt Ferguson’s lowest

reported deviated score of 68 or gpply the five point margin of error to find that Ferguson’s performance

33The Soto court did not specificaly adopt the lowest score within the five point standard
deviation of the clamant’s 1.Q. score of 73; the court found that the issue was precluded as no opinions
in the record supported a finding of menta retardation, and that al expertsin that case agreed that the
clamant could perform cdlericd work. Seeid. at *4.
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I.Q. isas low as 66. Since, however, it finds that the ALJ falled to properly consder the weight of a
possble F.A.S. diagnoss onthe remaining requirements of 20 C.F.R. 404, Subpt. P., Reg. No. 4, § 12.05
(¢) and (d), the court declines to decide the issue.

F.A.S. isalegitimate”brain disorder of childrenimpairedinutero by materna a cohol consumption.
The court has previoudy noted some of the symptoms of F.A.S., some additional characteristics of which
are ‘ingppropriate socid behavior, memory deficits . . . lack of judgment, lack of remorse for misbehavior,
lying. . . unusua aggressveness, and widevaiationsinlearning abilitiesat different times.” See Roelandt
v. Apfel, 125 F. Supp.2d 1138, 1146 (S.D. lowa 2001) (cting Devereaux v. Perez, 218 F.3d 1045,
1057 (9th Cir. 2000)). It is unclear whether adiagnogs of F.A.S. would create evidence of a“physica or
other mental impairment imposing an additiond and sgnificant work-reated limitation of function” as per
§ 12.05 (c) or effect the determination of “marked” difficulties outlined in § 12.05 (d).**

In the present case, Dr. Bartoshesky’s report states that Ferguson has many of the dinicd and
behaviord features of F.A.S, dating that “[F.A.S] seems a likely diagnoss” However, he then
specificaly states that “there is no specific diagnogtic test that confirms [F.A.S.].” The saute explicitly
states that “medica equivalence mus be supported by medicaly acceptable dinicad and |aboratory
techniques” See 20 C.F.R. § 416.926 (8)(2) (citing 88 404.1512 and 416.912). The ALJ, therefore,
faled to develop the record by investigating the nature of F.A.S. diagnoses and providing evidence asto

whether Ferguson can be accuratdly diagnosed with the condition.

3Although Ferguson’s case proceeded under an analysis under § 12.05, “Mental Retardation,”
it isaso unclear whether an andysis under § 12.10, “Autistic disorder and other pervasive devel opment
disorders,” could be appropriate in considering the in utero onset of F.A.S.
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Although Dr. Bartoshesky’ sreport isthe only evidenceinthe record whichalludes to the presence
of F.A.S., the ALJ only briefly noted it inhisopinion. Further, the AL J offered no reasoning for discounting
apossble F.A.S. diagnoss, and did not discuss the effects of Dr. Bartoshesky' s report on his decision.
The ALJ has the duty to “ devel op the record whenthereis a suggestion of mental impairment by inquiring
into the present satus of imparment and its possble effects on the clamant’s ability to work.” See
Plummer v. Apfel, 186 F.3d 422, 434 (3d Cir. 1999). See e.g. Ferguson v. Schweiker, 765 F.2d 31,
36 n.4 (3d Cir. 1985) (dating that the Commissoner must secure sufficient information to make a“sound
determination”); cf. Thompson v. Sullivan, 878 F.2d 1108, 1110 (8th Cir. 1989) (holding that the ALJ
has a duty to “develop the record fully and fairly”). The ALJisrequired to employ this standard when
conducting his own investigation into the daimed mental impairments®  See Plummer, 186 F.3d at 434.

Though the claimant has the burden of producing evidence of disgbility, the ALImust andyze dl
of the evidence in the record and provide an adequate explanation for disregarding evidence. See
generally Adornov. Shalala, 40F.3d 43, (3d Cir. 1994). Further, the ALJImust set out aspecific factua
bassfor each finding. See Baerga v. Richardson, 500 F.2d 309, 312 (3d Cir. 1974); Root v. Heckler,
618 F. Supp. 76, 79 (D. Dd. 1985). With regard to Ferguson’ spossible F.A.S. diagnos's, there appears
to be“dmply no differencein the probative vaue of the evidence supporting the findings made and of that

supporting the findings [the ALJ] declined to make.”® See Woody v. Secretary of Health and Human

3The regulations provide for the purchase of consultative examinations and tests when evidence
is not contained in the clamant’ s medica records, or to resolve a conflict or ambiguity in the evidence,
or to obtain highly technicd testing or other specidized evidence. See 20 C.F.R. § 404.1519a (b), §
416.916a (b).

3Consequently, there does not appear to be any reasoning in the ALJ s opinion as to why
testimony by Ferguson’s mother was discounted except to the extent that the testimony concerned
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Services, 859 F.2d 1156, 1161 (3d Cir. 1988). Without additiond evidence, or any indicetion of the
ALJs reasoning in discounting Ferguson’s possible F.A.S. diagnosis, the court cannot complete a
comprehengve review of the ALJ sthird step finding of “not disabled.”

C. The ALJ's Finding Of “Not Disabled” At Step Five Is Not Supported By
Substantial Evidence

The ALJ concluded that Ferguson has no significant “past rlevant work [history]” by which to
make a step four assessment. Proceeding to step five, the ALJ made a determination that Ferguson's
resdua functiona capacity enables him to perform two jobs in the national economy. In making his
capacity assessment, the ALJ made no statements regarding the four M.R.F.C.A. formsin the record.%’
Two of the 1996 M.R.F.C.A. reports yidd “marked” redtriction results in two categories rdating to
Ferguson’s ability to understand, remember, and carry out detailed ingtructions. One of the 1996

M.R.F.C.A. reports showsone “marked” restrictionin Ferguson’ s ability to interact gppropriately withthe

Ferguson’s ability to do complex work. See 20 C.F.R. § 404, Subpt. P, Reg. No. 4, § 12.00
(D)(1)(c), (providing that “if necessary, information should aso be obtained from nonmedica sources,
such asfamily members. . . to supplement the record of your functioning.”)

3"The court notes that the Third Circuit has held that “form reportsin which aphysician’s
obligation isonly to check abox or fill in ablank are weak evidence at best”, and that * as we pointed
out in discussing [RFC reports], where these so-called * reports are unaccompanied by written reports,
their rdiability issuspect. . .".” See Mason v. Shalala, 994 F.2d 1058, 1065 (3d Cir. 1993) (citing
O'Leary v. Schweiker, 710 F.2d 1334, 1341 (8th Cir. 1983)); See also Brewster v. Heckler, 786
F.2d 581, 585 (3d Cir. 1986). There are few written reports evident in thisrecord. The M.R.F.CA.
reports are “ check-box” style, and so are the four PR.T.F. forms on which the ALJrelied. The ALJ
did not provide his reasoning in discounting one set of gpplicable form reports, asrequired. The
suspect rdiability of “check-box” formsin generd provides another basis for the court to find that the
ALJfaled to fully develop the record.
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generd public® The ALJ provided no indication of his rationae in discounting these functiona capacity
reports. Furthermore, the effects of aF.A.S. diagnosis were also not considered at step five.

Itiswell established that “the ALJ s finding of residual functiona capacity must * be accompanied
by a clear and satisfactory explanation of the basis on whichit rests.’” See Fargnoli, 247 F.3d a 41
(ating Cotter v. Harris, 642 F.2d 700, 704 (3d Cir. 1981)). It is obvious that no such clear explanation
appears in the present record. The court smply “cannot tell if sgnificant probative evidence was not
credited or amply ignored.” Seeid. at 42 (ating Cotter, 642 F.2d at 705)). Asthe Third Circuit hashdld,
access to the Commissioner’ s reasoning is indeed essentid to ameaningful court review:

Unless the [Commissioner] has andyzed dl the evidence and has successfully explained

the weight he has givento obvioudy probative exhibits, to say that hisdecisionis supported

by substantial evidence approaches an abdication of the court’s duty to scrutinize the

record as awhole to determine whether the conclusions reached are retional.
Gober v. Matthews, 574 F.2d 772, 776 (3d Cir. 1978). The court finds that, a minimum, the looming
possihility of the presence of F.A.S. in this case is sufficiently “ probative’ to warrant further hearings on
this matter. Consequently, this case will be remanded to the ALJ for further proceedings.
V. CONCLUSION

The ALJ has presently failed to develop the record withregards to the presence and the impacts

of an F.A.S. diagnosis. The ALJds0 has not provided aclear or satisfactory explanation for hisfinding

of “not disabled” at step three and subsequently at step five. Because the court cannot adequately review

Because the court is not “empowered to weigh the evidence or substitute its conclusions for
those of the fact-finder,” the court reserves judgment on what bearing the neglected reports would have
on the potentia step five Residud functiond capacity andyss. See Williams v. Sullivan, 970 F.2d
1178, 1182 (3d Cir. 1992).
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the AL J sfinding, the matter must be remanded for further proceedings cons stent withthis memorandum

opinion.
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

DION L. FERGUSON,
Fantiff,

C.A. No. 99-839-GMS

V.

Larry G. Massanari;

Acting Commissioner of Socia Security,*

Defendant.

S’ N’ N N N N N N N N N N N

ORDER

For the reasons stated in the court’ s Memorandum Opinion of the same date, IT ISHEREBY
ORDERED that:

1 The Commissioner’s motion for summary judgment (D.I. 16) is DENIED.
2. Ferguson’s motion for summary judgment (D.l. 13) is GRANTED in part.
3. This caseis REMANDED to the Adminigrative Law Judge for further proceedings

conggtent with the aforementioned memorandum opinion.

Dated: duly 31, 2001 Gregory M. Seet

UNITED STATES DISTRICT JUDGE

Larry G. Massanari became the Acting Commissioner of Socid Security on March 29, 2001.
Under Fed. R. Civ. P. 25(d)(1), Massanari is automatically subgtituted as the defendant in this action.



