IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CRYSTALLEX INTERNATIONAL CORP.,
Plaintiff,
V. Misc. No. 17-151-LPS
BOLIVARIAN REPUBLIC OF VENEZUELA, .

Defendant.

MEMORANDUM ORDER

Pending before the Court is the motion of Red Tree Investments, LLC (“Red Tree”) to
intervene and be named a Sale Process Party.! (D.I. 483) The Court has reviewed the briefing
filed in connection with the motion. (See D.I. 484, 487, 489, 492, 493, 494) Having done so,
and for the reasons stated below, the motion is DENIED.

1. Red Tree seeks intervention pursuant to Federal Rule of Civil Procedure 24,
contending it is entitled to intervention as of right (Fed. R. Civ. P. 24(a)(2)) and also should be
granted permissive intervention (Fed. R. Civ. P. 24(b)(1)(B)). (See D.I. 484 at 5-9)

(a) To intervene as of right under Rule 24(a)(2), Red Tree must show (1) its motion is
timely, (2) it has “a sufficient interest in the litigation,” (3) “the interest will be impaired or
affected, as a practical matter, by the disposition of the action,” and (4) its interest is not
adequately represented by the existing parties. Kleissler v. U.S. Forest Serv., 157 F.3d 964, 969

(3d Cir. 1998). Each of these requirements is “intertwined” with the others, and all four must be

! As used in this memorandum order, capitalized but undefined terms have the same meaning
ascribed to them in the Sale Procedures Order (see D.I. 481).



satisfied for a party to intervene as of right. See U.S. v. Terr. of V.1., 748 F.3d 514, 519 (3d Cir.
2014). In conducting this analysis, the Third Circuit emphasizes “pragmatism” and “elasticity,”
and “favors intervention over subsequent collateral attacks.” Kleissler, 157 F.3d at 970.

(b) For the Court to grant permissive intervention, Red Tree’s motion must (1) be
timely, (2) “ha[ve] a claim or defense that shares with the main action a common question of law
or fact,” Fed. R. Civ. P. 24(b)(1)(B), and (3) its intervention must not “unduly delay or prejudice
the adjudication of the original parties’ rights,” Fed. R. Civ. P. 24(b)(3). See also King v.
Governor of the State of N.J., 767 F.3d 216, 246 (3d Cir. 2014) (discussing permissive
intervention pursuant to Rule 24(b)(1)).

2. Red Tree has not demonstrated it is entitled to mandatory intervention under Rule
24(a)(2) because, under the unusual (and perhaps unique) circumstances involved here, its
motion was not timely filed.

(a) “A district court’s timeliness inquiry for both types of Rule 24 motions requires
considering the totality of the circumstances arising from three factors: (1) the stage of the
proceeding; (2) the prejudice that delay may cause the parties; and (3) the reason for the delay.”
Wallach v. Eaton Corp., 837 F.3d 356, 371 (3d Cir. 2016) (internal quotation marks omitted).
“The delay should be measured from the time the proposed intervenor knows or should have
known of the alleged risks to [its] rights or the purported representative’s shortcomings.”
Benjamin ex rel. Yock v. Dep’t of Pub. Welfare of the Commonwealth of Pa., 701 F.3d 938, 950
(3d Cir. 2012) (citing United Airlines, Inc. v. McDonald, 432 U.S. 385, 394 (1977)). “If [the
motion to intervene] is untimely, intervention must be denied.” NAACP v. New York, 413 U.S.

345, 365 (1973).



(b) Applying the factors to this motion, the proceedings here are at an advanced stage
(it was filed in 2017 and Crystallex was granted a writ of attachment fieri facias on August 9,
2018 (D.I. 78 at 1)); intervention by Red Tree and its addition as a Sale Process Party will cause
prejudice to the current Sale Process Parties (at least by threatening further delay); and Red Tree
identifies no meritorious reason for its delay.? Red Tree states that “[f]or almost four years, [it]
has diligently sought repayment on over $260 million of debts owed to it by PDVSA.” (D.I. 484
at 1; see also Red Tree Invs., LLC v. Petroleos de Venezuela, S.A., 2022 WL 1265516, at *1 (D.
Del. Apr. 28, 2022)) In connection with those efforts, Red Tree has, since at least August 2019,
been aware of the ongoing proceedings in this case and the purported risks to its interests. See
Red Tree Invs., LLC v. Petroleos de Venezuela, S.A., No. 19-cv-2519 (S.D.N.Y. Aug. 5, 2019),
Red Tree’s Motion to Lift Stay (D.I. 37) at 3-4 (“Crystallex will presumably now seek to enforce
its attachment order by moving as expeditiously as possible towards a foreclosure sale of the
PDVH shares — the same shares against which Red Tree should be entitled to satisfy any
judgment in this case.”); see also D.I. 487 at 7-8. Throughout these now advanced proceedings,
the Court has repeatedly and openly invited input on the sale process, which is intended to
facilitate Crystallex’s recovery, including from non-parties such as Red Tree. (See, e.g., D.1. 235

at 1-2 (asking “parties” and “non-parties” to meet and confer and submit joint status report in

2 While Red Tree did not receive its judgment until 2022, and asks the Court to focus on its
efforts in 2022 (see, e.g., D.I. 489 at 2 & n.1, 3) (Red Tree registered its judgment in Delaware
on February 8, 2022, “as soon as the 30-day automatic stay of execution under Rule 62 ended,”
and received its conditional attachment from this Court in “late April 2022,”), Red Tree clearly
recognized the potential impact of this proceeding on its ultimate efforts to collect as far back as
2019, and in the Court’s view it could have — and should have — made its interest in these
proceedings known much sooner than it did. See Benjamin ex rel. Yock, 701 F.3d at 950 (“The
delay should be measured from the time the proposed intervenor knows . . . of the alleged risks
to his or her rights or the purported representative’s shortcomings.”).



January 2021, “includ[ing] their proposal(s) for how the Court should proceed with respect to
determining the specific details of the sales procedures™); D.I. 383 (providing, at November 2021
hearing, “an opportunity for parties to other proceedings involving creditors of any of the
Venezuela Parties to be heard”)) Despite these invitations from the Court, Red Tree has not
participated. Moreover, considering the time and other resources the Court and the Sale Process
Parties have devoted to refining and finalizing the Sale Procedures Order, allowing Red Tree to
intervene (and potentially seek to modify) the Sale Procedures Order at this point would
prejudice Crystallex, which has already spent more than a decade attempting to collect the
money it is owed. (D.I. 234 at 33)

(©) Under these circumstances, and taking a pragmatic view of the realities of the
situation, Red Tree’s motion is untimely. That said, the Court recognizes the Third Circuit’s
“general reluctance to dispose of a motion to intervene as of right on untimeliness grounds
because the would-be intervenor actually may be seriously harmed if not allowed to intervene.”
Benjamin ex rel. Yock, 701 F.3d at 950. The Court is confident that Red Tree will not be
seriously harmed by the denial of its motion. Accepting, as Red Tree states, it has no interest in
affecting the sale procedures (D.I. 489 at 4) (“Red Tree is not trying to change any of the Sales
Procedure Order’s rules for the PDVH sales process.”), then whatever interests Red Tree has can
be fully protected by seeking to become an Additional Judgment Creditor, as Red Tree is free to
pursue under the Sale Procedures Order (see D.1. 481 § 30). Further, Red Tree is able, as any
other entity is and has been, to seek to file amicus submissions and respond to the Court’s broad
invitations for input.

3. Red Tree has also failed to persuade the Court it should exercise its discretion to

permit intervention. The Court’s conclusion that Red Tree’s motion is untimely applies with



equal force to permissive intervention and is a sufficient basis on which to deny permissive
intervention. See In re Fine Paper Antitrust Litig., 695 F.2d 494, 500 (3d Cir. 1982) (“An
application to intervene, whether of right or by permission, must be timely under the terms of
Rule 24.”). Furthermore, the Court is concerned that allowing additional creditors who receive
conditional attachments to become a Sale Process Party at this late stage will make an already
challenging process even more unwieldy and impracticable.

4. Two further considerations provide additional support for the Court’s decision.

(a) First, the Special Master has recommended that the Court deny the motion,
reasoning that “Red Tree had ample opportunity to seek inclusion as a Sale Process Party prior to
the Court’s entry of the Sale Procedures Order,” adding that the Sale Procedures Order “already
establishes a process by which Additional Judgment Creditors may have their Attached
Judgments considered by the Special Master for purposes of the Sale Transaction.” (D.I. 493 at
1) The Court agrees with the Special Master.

(b) Second, the Court agrees with Crystallex (D.I. 487 at 15-18) and the Venezuela
Parties (D.I. 492 at 11-12) that if Red Tree were to be added as a new Sale Process Party, it
would be equitable for the Court to require Red Tree to pay an equal, per capita share of the
Special Master’s fees and expenses, to include those incurred to date and all those going forward.
That is, if Red Tree’s motion were granted, the Court would require Red Tree to pay one-quarter
of the amounts already paid to the Special Master, and one-quarter of all such expenditures going
forward. All indications are that Red Tree is unwilling to pay this fair share, arguing it should
instead only have to pay a pro rata share (based on the size of its judgment relative to the total
judgments involved here) and only going forward. (See D.I. 484 at 11 (“Red Tree is committed

to paying its pro rata share of the Special Master’s costs and expenses™); D.I. 489 at 8-10; D.I.



494 at 8-9) Such an approach is entirely inconsistent with the approach the Court has taken to

date and appears to have nothing to recommend it.

y R

January 11, 2023 HONORABLE LEONARD P. STARK
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Neil Looby
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